Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Saturday, November 21, 2015 4:14 PM 

To: 

'Robbie Ferris' 

Subject: 

CORRECTED E: RF revisions to checked draft 11_20_2015 

Attachments: 

EX B v2 - Final - (l)(l).pdf; Exhibit A - Final - (l).pdf; 673757_2 141 main - Final - (1) 
(l).pdf 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-ha lligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-h alligan.co m 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 
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From: Robbie Ferris rmail to:R Ferris@sfia.bi 2 ] 

Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject. Fwd: RF revisions to checked draft 11_ 20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas <athomas(S)metconus. com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(5)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 Comtech Drive |PO Box 1149 | Pembroke, NC 28372 
off ice 910.521.8013 j mobile 910.734.0537 | emQihQthomQS@ metconus.com 
website | linkedin | t witter | instaqram 
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Document A141'“ - 2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added Information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
Information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to Its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER'S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


ITorry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ARTICLE B.2 DESIGN BUILDER'S INSURANCE AND BONDS 
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Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $ 100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type am)penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


| (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


(Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B, 3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


| (Paragraphs deleted) 
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Additions and Deletions Report for 

© I'M 

AIA Document A141 -2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete It, as well as any text the author may have added to or deleted from 
the original AIA text. Added text Is shown underlined. Deleted text is Indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 16:09:04 on 11/21/2016. 


PAGE 1 

New Carolina Forest Midd l e School 

(per Owner’s Request for Proposals No. 1415-91 and De sign-Builder’s Proposal in response to the solici tat ion.') 


H orry County Schools. South Carolina, a political subdiv i sion of the State of South Carolina. 
335 Four Mile Rd. 

Con way, SC 29528 


FIRSTFLOOR ENERGY POSI TIV E LLC, 
333 Fa yetteville St„ Suite 2 25 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twen ty- third day of November in the year t wo thousand 
fifteen (2015) , 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner an d 
Design-Builder mav substit ut e mutuallv-acceptable alternative insurance arran g ements for those specified in 8 B.2,1 
and/or B.3.2.. 

PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreem e nt, unl e ss a differ e nt duration is stat e d b e low: 

(If the Design Builder is required to maintain insurance for a duration other than the expiration of - t h e - peri e dfor 
correction of Work, stete-the duration.) 

Agreement, 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2.000.000 1 for each 

occurrence and five million ($ 5.000.000.00 ) in the aggregate providing coverage for claims including 
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damages because of injury to or destruction < 
subcontractor exception to the "your work" exclusion: 


y, and must contain the 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one m illion ($ 1,000,000 ) per claim and one million ($ 

$1.000.000.00 j in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than t wo mi lli on ($ 2.000. 000 1 per claim and two million ($ 2,000,000 

) in the aggregate. 

§ B.2.1.7 Pollution Lia b ility c o v e ring performanc e of th e Work, w i th p ol icy limits of not le ss than -($-)-per 

claimand-($ —)in-the-aggregQte. 

§ ■ B.2.1 .7 .1 The D es ign Builde r may o btain a comb ine d Prof ess ional Liability and Pollution Liability po l icy to 
s otisfy th e r e quir e m e nt s se t forth in Sect i ons B.2.1.6 and B. - 2 - . 1.7, -wi th combin e d policy limits that ar e not le ss thnn 
($—^-pe^eluim-and-($-)4n-theaggregate. 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Liability and Pollution and Automobile.Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e Liability, 
and Pollution and Automob ile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A 312 Performance Bond and A312 Payment B ond . The 
performance bond , may, but is not required to secure the 
professional liability of design pro fessionals to the extent 
such liability is covered by the design professional’s 


10 0% of con tract value. 
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profe ssional lia bili ty insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a - bwld e r’s risk ''all rialc" or equivalent poti - ey-form in - th e- amountof 
the initial Contract S um v - pl u s th e valu e of subs e qu e nt Modifications and cost of materia i s - su p pli e d or install e d by 

oth e rs, comprising th e tota l- value for th e-e nt i r e Proj e ct at the sit e on a replac e ment cost basis without optional 

d e ductibl e s. If any construction that is part of th e Work shall commence prior to e x e cution - of th e D e sign Build 

Amendm e nt, th e Own e r s hall, pr - ior- t o-eomm e ne e m e nt of construction, purchas e and maintain prop e rty - insuranoe as 

d e scribed abov e in an amount sufficient to cov e r - t he total - valu e of th e Work at th e site on a replac e ment cost basis 

without optional deductibles. Th e insuranc e requir e d und e r this s e ction shall includ e int e rests of the Owner, 

D esi gn Bui l d e r, Archit e ct, - Consultants, - Contractors, and Subcontractors in th e Proj e ct: Th e prop e rty insurance shal l 

b e maintain e d, u n l e ss oth e rwis e provided in th e D e sign Build Documents or otherwise agre e d in writing by all 

p e rgons - and e nt - i f ies w ho ar e- ben e ficiar ies of the insuranc e , until the Own e r has issu e d - aCertifioate of Substantial 
C o mpletion - ia - acoordanc e with Seotion 9 . 8 of th e Agre e m e nt. So uth Carolina Insurance Reserve Form PD -23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 

§ B.3t 2.1.1 Th e i ns uranc e r e quir ed und e r S e ction B.3.2.1 s ha ll includ e , without limitation, insurance aga i n s t the 

p e r ils of fir e (with e xt e nd e d coverage) and p h ys i cal - les s er damag e including, w i thout-du p lieation of - coverage, th e ft; 

v a n da l i s m, malicious mischi ef, coll a p se, earthqu ake , flood, windstorm, fals e work, t es ting and-startu p , t e mp ora r y 

buildings and debris r e moval, includ in g de molition occasion e d by enforc emen t of any applicabl e legal requirements, 

and s hall cov e r r easo nab le compensat i on for th e Design Builder’ s se rvice s a nd e xpen se s r equ i red a s a result of s u e h 

insured-lessr 


B.3.2.1.3 Th e in s urano e- r -e quir e d un de r S e ction B.3 .2.1 s hall cov e r port - ions - of th e W or k s tor e d off th e s it e, and 
also portions of th e Workin - transit T 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery in s urance, 
which shall - sp e eifically cov e r commissioning, te s ting, or br e akdown of e quipment r e quir e dby the Work, - if not 
cov e red by th e insurano e r e quir e d - in S eot i o n B.3.2.1. This insurano e s hall includ e the inter e st s-efthe Own e r, 

D es ign - Build e r, Architect, Consultants, Contractor and Subcont r actor s in th e Work, and - th e- Own e r and 

Design Bu i ld e r shall be nam e d inuureds. -insurance in the form of S.C. Insurance Reserve Fund C"IRF"t PD -01. 
PD-09. and PD- 12. . 


§ B.3.2.3 If the Owner does not intend to purchase the insurano e requir e d und e r S e ctions B.3.2.1 and B.3.2.2 with all 

of t he cov e rag e s in th e amounts described above, the Own e r shall inform th e D e sign Bu i ld e r in writing - prior to any 

co nstruction that i s part of the Work. Th e D e sign Builder may th e n - obtain insuranc e that will prot e ct the int e rests of 

th e Owner; D e sign - Build e r, Architect, Consultants, - Contractors, and Subcontractors in th e Work. Th e cost of th e 

i nsuranc e shall b e- eharg e d to th e Own e f - by an appropriat e Chang e Order. If th e Owner do e s not provid e written 

notic e , and the Design Build e r is damag e d by the failur e or negl e ct of th e Owner to purcha se or maintain insuranc e 
as deseri bed- abov e ; the Own e r shall b e a r all r e asonable costs and damag es attributabl e th e r e to. 

§ B.3.2.4 Lo s s of Use I nsuranc e . At the Own e r’s option, th e- Qwner may purchas e and maintain in s uranc e to insur e 
the O w ne r against loss of -U 3 e of the Owner’s prop e rty due to fire or other hazards, howev e r caus e d. Th e Own e r 
waiv es- aH -righ ts - of action against th e D e sign Bui ld e r for loss of us e of the Own e r ’s prop e rty; inc ludi n g 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If the Owner and Des ign Build e r hav e s el e ct e d arbitration as 
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Document A141" 


2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™ 2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the nineteenthn 
day of November in the year two thousand fifteen (2015) (the "Agreement") 

(In words, indicate day, month and year,) 

for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 


THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney Is encouraged with respect 
to Its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the Jurisdiction where the Project 
is located. 


The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
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Owner paid the Design-Builder for Work performed prior to execution of this Amendment: 
(Check the appropriate box.) 

f X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ 45,930,227.00 ), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 


§ A.1.5.1.3 Provided that an Application for Payment is received not later than the day of the month, the Owner 
shall make payment of the certified amount to the Design-Builder not later than the day of the month. If an 

Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 
the Owner not later than ( ) days after the Owner receives the Application for Payment. 

(Federal, state or local laws may require payment within a certain period of time.) 


(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A.1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent (3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1. 5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


| (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


| (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work.) 


calendar days from the issuance of a Notice to Proceed. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 
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Liquidated damages per A141-2014. 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 

.1 Allowances 

As stated in the Design Requirements (as amended by addenda to the RFP) and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91. 

.2 Contingencies 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification: 


§ A.3.1.8 To the extent the Design-Builder shall be required to submit any additional Submittals to the Owner for 
review, indicate any such submissions below: 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

.1 Superintendent 


.2 Project Manager 


.3 Others 


AIA Document A141™- 2014 Exhibit A. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA 5 ’ 
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 5 Document, or any 
portion of It, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document 
was produced by AIA software at 16:08:37 on 11/21/2015 under Order No.O239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (875259748) 


PAPR - 003653 





§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 


ARTICLE A.5 COST OF THE WORK 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 
| § A.5.4.1 [number not used] 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| John Gardner, Chief Financial Officer Robert Fe rris, Authorized Member 

(Printed name and title) (Printed name and title) 
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AIA Document A141 - 2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 16:08:37 on 11/21/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the ninetee nthn day of November in the year tw o thousand 
fifteen (20151 (the "Agreement") 


New Carolina Fores t Midd le School 

(per Owner’s Request for Proposals No. 1415-91) 


(Name, legal status and address) 

Horry County Schools, S out h Caro lina, a p olitical subdivision o f t he State o f South Carolina. 
335 Four Mile Rd. 

C onwav. SC 29528 


FIRSTF L OOR ENERGY POSITIVE LLC. 
333 Fayetteville St., Suite 225 
Raleigh. NC 27601 
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[ X 1 Stipulated Sum, in accordance with Section A. 1.2 b e l ow 

{ - ]Cost of the Work plus the Design Bu il d e r’ s F ee , in accordanc e with S e otion A. 1.3 b e low 

{-j Gost of th e Work plu s the D e sign Builder’s F ee with n Guarant ee d Maximum Pric e , in accordanc e 

with Seotion-A.l-.4-below 


t 1.2, A. 1 .3 or A. l.dbelow.) 


§ A.1.2.1 The Stipulated Sum shall be forty-five m illion ni ne hundred thirty thousand two hundred twenty-s even 
dollars ($ 45.930.227.0 0 ). subject to authorized adjustments as provided in the Design-Build Documents. 

§ A. 1.2.2 Th e-S tipulat e d Sum - is based upon th e following alternat e s, if any, which - are d e scribed in th e D es ign - Build 
Docum e nts a nd- ar e hereby accepted by th e Own e r - : 
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§- A4. 2t 3 Unit prtc-esptTany: 


lfpm 

TtwfTt 


1 Inifc nnr l 1 i m itatirm Q 

wTitto untrciimratTvito 


Price-petUinit ($0.00) 


§ Ar.4T3.1-Fhe-Gost ofthe-Work-is-as-defined in-Article A-S^Cost of-the-Work. 
§ A.1.3.2 The Design Builder’s Fee: 



in Article A.5; Cost ofthe Work; 



accepted.) 


§ AvT4i3.4 Unit-Prices,4f-any: 
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Un i t s a nd limitations 


Pri ce p er Unif {$0.00) 


Itflm 
TvCTTt 

§ A.1. 4 .3.5 A s sumptions; - if any, on which th e Guarant ee d Maximum Price is baaed: 


§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 

of the month, or as follow s : - 

month. 


§ A.1.5.1. 4 With e aoh Application for Paym e nt wh e r e th e Gen tr act Sum-is bas e d upon the Cost of the Work, or the 

Cost of th e Work with a Guarante e d Maximum Price, the D e sign Build e r shall s ubmit payro l l s , p e tty oa s h aooounts, 

rec e ipted invoio e s or -i nvoic e s with check vouch e rs attach e d^ and any oth e r - e vid e nc e requir e d by the Owner t o 

d e mons tr at e-t hat ca s h disbur se m e nts alr e ady - mad e by the - Des i gn Bui l d e r on account - of the - Gost of the W ork eq u al 

o r e xc ee d (1) pr o g r es s paym e nts already receiv e d by the D e sign Build e r; l e ss (2) that portion of tho s e payments 

attributable to th e D e sign Builder’ s F ee ; p l a s {3) p ayr o lls f o r the p e riod co v e r e d by th e pre se nt - App li c a t io n f or 
Paym e nt. 

§ A.1.5.1.5 With each Application for Payment wh e r e th e Contraot S a m is b a s e d upe n- a S t ipulat e d Sum -e r Cost of 
the Work-wlth -a Guaranteed Ma x i m uni Price, (h eDesign-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall b e shown sepa r ately. Wh e re the 
Contraot S um-is- b ase d on th e Cost of th e Wo r k - with a Guarant ee d Maximum P r ice, th e Design Builder’s F e e sh al I 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3,5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 


§ A.1 t 5.2. 4 Reduction or limitation oi - r - etainag e , if any, shall be as follows: 

(Jf - k - in intended, prior to Substantial-Completion of the entire Work, to reduce or limit the retainage resulting from 
the-pereentagcs4nscrted in Sections A. 1.5.-2.-24 andA-. A-J. 2;2z2-above,-and thisis-not explained elsewhere in the 
Design Build Documents, insert provisions here for such redue- h on or limitation ) 
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i2-Add-1 


percent-(-%). The Design-Builder’s Fee shall 



provided-in the Section 9.5 ofthe-Agreement 
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t€ - Subtract th e shortfall, if any, indicat e d by the D e sign Build e r in th e documentation r e quired by 

Seetion A/LS - .L'l to substantiat e prior A p plication s for Paym e nt, or r e sulting fr o m erro rs 
subsequently discov e red by - th e- Qwn er- ’ - s - auditors in such docum e ntation; and 

tT - Subtract amounts, if - any, for -- which th e- Own e r has withh e ld or nullifi e d a payment as provid e d in 

S e otion 9.5 of the - Ag ree m e nt r 

§- A. - 1. - 5i 4 .3 The Own e r - and - B est gn -- Btii 1 d e r s hall agree upon (1) a - mutually acc e pta b l e- procedur e for - r e vi e w and 
approval of paym e nts to the Architect, Consultants, and Contractors and (2) the p e rc e ntag e of retainog e- held on 
a gre e m e nt s with th e Architect, Consultants^ and Contractor s ; and - the D e s i gn Builder shall e x e cut e agr e ements in 
accordance with those terms. 


§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements r if any, requirements 
which extend beyond final payment. 

§ A.1 .5.5.2 If the Contraot Sum is bas e d on th e Co s t of th e W o rk, th e - Own e r's auditors will r e vi e w and re p o rt m 

wi - iting on th e D e sign B u ild e r’ s fina l a ccounting within 30 days after - th e D e s i gn Builder d e liv e rs th e final 

accounting to th e Own e r. Bas ed up e n - th e C es t- e f the Work th e Own e r’s audit o rs re p e rt - te b e sub s ta nti at e d by the 

Design Builder’s final account i ng, and provided th e oth e r co n ditions of Seotion 9.10 of the Agreement have been 

met, the Own e r will, within s even day s after receipt of the writt e n report of the Own e r -V auditor s , e ith e r issne- a fi n al 

Certificat e for Pay m e nt, or noti fy th e D es ign Build e r in wr iti ng o f th e re a s ons for withho l ding a cert i ficate a s 
provided in S e ction 9.5.1 of the Agreem e nt. 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work not later than-( 

dat e o f this Am e ndm e nt, or as follows: 


calendar days from the issu ance of a Notic e to Proceed. 

Port i on of Wo r k Sub s t a nt ial Comp le t io n D a t e 
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Liquidated damages per A141-2014. 


§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: Owncr’s 
Design Requiremen ts (includi ng addenda to the RFP3 and the Design-Builder’s p ro posal to th e Owner purs uant to 
Owner’s Solicitation No. 1415-91.: 

§ A.3.1.1 Th e Suppl e m e n ta ry and oth er Conditions of the Contmeti 

Docum e nt Tide Date Pages 

§ A.3.1.2 The Specifications ? 

(Either list the-specifications here or refer to an exhibit allached - to - this - Amendment:) 
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Sect i on 


Date 


P a g es 


Title 


§ A.3.'l.3- r FheBrawmgS7 

(Either list the drawings- h ere or refer to an exhibit attached to this Amendment.) 


Number Title Date 

§ A.3.1. 4 T be Sustainabili t y P l an ; - if an y : - 

( ffthe Owner identified a Sustainable Objective in the Owner L s Crite r ia, identify the document or documents that 
comprise the Sustainability Plan by-tide,-date and number of pages, and include other identifying informatien-.-Phe 
Sustainability Plan identifies and-dese ri bes the Sustainable Objective; the targe t ed Sustainable Measures; 
i mplementation strategies sel ec ted te achieve the Sustainable Measu r es;■ the Owner’s and Design Builder's roles 

a nd respon s ibi l ities associated with achieving the Sustainable Measures; the specific details about design reviews, 

t esting or met r ics to verify achiev e ment ■o f each Sus ta inab l e Measure; and the Sustainability Documentat i on 

required-for-the-Projeet,-as-those-termsare defined in-Exhibit C to the Agreement.} 

Tiflp Ho ffi Donoc 

Ttitv t/tjiv r Qvjco 


O ther Ide ntifying informatioB: - 


A s stated i n the Design Require ments fa s amen ded by adde nd a to the RTP I a nd the Des ign-Bu ilder’s 
proposal to the O wner pursu ant to Owne r’ s Solicitation No. 14 15-91 . 
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§- A.5.1 Cost T o- B e R eim bur se d a s P a rt of th e Contr a ct 
§ A.5 .1.1—Labor Costs 

§ A.5.1.1.1 Wages of oonstruotion work e rs dir e ctly e mploy e d by th e D e sign Builder to perform tho construction of 
th e Work a t t he s i te or, with th e Own e r’ s prior approva l , at off -s it e workshops. - 


§A.5.1.1.2 With the Own e r’s prior approval, wag e s or salari es of the D e sign -Bui ld e r’s supervisory and 
administrativ e p e rsonnel when station e d at th e sit e . 

{■If it is intendedthat the wages or salaries of certain personnel stationed at the Design Builder’s principal or other 
offices shall be included in the Cost of the Work, identify below the personnel to be included, whetherfor all-oronly 
p art of their time, and the rates at which their time will be charged to the Work) 

P e r s o n I n c l ud e d St a tus (fu ll- tim e/ p ar t - t i m e ) R a t e ($0^00) R a t e (un i t of tim e) 

§ A.5.1.1.3 Wag e s and salari e s of the Design Builder’s sup e rvisory or administrativ e personn e l engag e d at factories, 

workshops or on th e road, in e xp e diting th e production or transportation of mat e rials or e quipm e nt requir e d for tho 

Work, but only for that portion of th e ir t hn e r e quired for the Work. 


§ A.5.1.1.4 Costs paid or incurred by th e Design - Builder for taxes, insurance, contributions, assess m ents and b enefits 

required b y law o rn 
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expenses-of the skeeffice. 
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• not usedl 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall notb e-a ward e d - on the ba s i s of co3t plus a f e e w i th o ut- 


! 1 1 i i nIff i i i a i JtJ: MAHi i i i P i e '^ii i 


Section-A.5.4, below.Do cumen ts. 


John Gardner, .Chief Financial Officer 


Robert Ferris, Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D401™-2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 16:08:37 on 11/21/2015 under Order No. 0239586208 1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141" 


2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

| Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
Information as well as revisions to 
the standard form text is available 
from fhe author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to Its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the Jurisdiction where the Project 
is located. 
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TABLE OF ARTICLES 


1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and seiyices; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document A 14I' m -2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner's Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board ofEducation on November 2,2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda, 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use ALA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided. If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,118,043. for its design work performed prior to the execution 
of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment. . 

(.Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 
29-6-30 and 29-6-50. 

| (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

,9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 


§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 


§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14, 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13,2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain' legally responsible for all of the successor. 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ; 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions undear which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work, A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 

following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

0. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
. Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff -- Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 

The Worksite Superintendents) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5,5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 Tire Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Design Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6,3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1,2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) full completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/cl aims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2;4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder dr any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 

§8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial- 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the two (2) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) foil day of extended time for each foil working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 

,6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


| (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 

AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA’ 1 Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of tills AIA“ Document, or any portion of it 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1229084528) 


PAPR - 003687 



extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8.2 When, the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner, If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions andl Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10 . 2 . 1.2 and 
10 . 2 . 1 . 3 , caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10 . 2 . 1.2 and 10 . 2 . 1 . 3 ; except damage or loss attributable to acts or 
omissions of the Owner, or .anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3 . 1 . 14 . 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless. Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent ofthe Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Ovvner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements ofthe Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3 . 1 . 12 , if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11 . 2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Own a- must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architects) for other Projects, then the original Architect, if not retained for 
the other projects), shall be relieved of any liabilities arising out of the other Projects) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12,3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5,1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13,2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from die site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

AIA Document A141™- 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document Is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1229084528) 


30 


PAPR - 003694 




.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3,1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3,2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2,4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law anti International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1229084528) 


PAPR - 003695 



§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. TTie notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

| (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to tliis Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

8 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1* 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3,1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9 . 10 . 4 , 9 . 10 . 5 , and 14 . 1 . 7 , shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3 . 1 . 10 , the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15 . 5 , 1 , the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15 . 5 . 3 , shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 
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§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information, If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity, A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
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materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: httix//procurein en t.sc.gov/PS/PS-irandivestnientphtm(.) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C, Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| Joe Defeo, C hair of t he Board of Education _ Robert Ferris, A ut hori z e d Me mber 

(Printed name and title) (Printed name and title) 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, October 14, 2015 12:25 PM 
Robbie Ferris 
HCS tomorrow 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, October 14, 2015 1:33 PM 
Keith R. Powell 
RE: HCS tomorrow 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Categories: 


Red Category 


Great, I assume its at the school board office, if possible send me a room number for the meeting. 
-Original Message- 

From: Keith R. Powell [mailto:kpowell@childs-halliqan.netl 
Sent: Wednesday, October 14, 2015 12:25 PM 
To: Robbie Ferris 
Subject: HCS tomorrow 

They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, October 14, 2015 1:37 PM 

Robbie Ferris 

Re: HCS tomorrow 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


They're getting a room arranged now. At the district office someplace I'm sure. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Oct 14, 2015, at 1:33 PM, Robbie Ferris < RFerris@.sfla.biz > wrote: 

> 

> Great, I assume its at the school board office, if possible send me a room number for the meeting. 

> 

> —Original Message- 

> From: Keith R. Powell [mailto:kpowell@childs-halliaan.net1 

> Sent: Wednesday, October 14, 2015 12:25 PM 

> To: Robbie Ferris 

> Subject: FICS tomorrow 

> 

> They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

> 

> Keith R. Powell 

> Childs & Halligan, P.A. 

> Columbia, South Carolina 

> www.chil ds-ha l liqan.com 

> (803) 254-4035 

> 

> 

> NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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From: Holly Heniford 

Sent: Friday, October 23, 2015 1:50 PM 

To: Kenneth L. Childs 

Cc: Sherrie Todd; David Cox; Joe DeFeo; Neil James; Rick Maxey; Ara Heinz; Ray Winters 
Subject: Re: Email to Firstfloor re: Negotiations 

Thank you Ken for answering part of my question. I apologize if I was unclear and please forgive me for 
repeating myself. Currently is there any HSC employee (or contracted worker) working on the 
contract/construction terms of the new schools schedule to meeting with Thompson and Turner and/or 
Kahn that anytime in the future? I await a reply and to receive the emails that were sent out and long 
with any responses to Thompson and Turner and Kahn this week. 

Thank you for your time and attention to this important matter. 

Holly Heniford 
HCS School Board 

Sent from my iPad 

On Oct 22, 2015, at 9:44 PM, Kenneth L. Childs < kchilds(5)childs-h alligan.net> wrote: 

No meetings are scheduled until board meets & approves- ok? Ken 
Sent from my iPhone 

On Oct 22, 2015, at 9:41 PM, "Holly Heniford" 

< Ho HvHeniford(5) horr ycountvsch ools.n et> wrote: 

What about the ones that Thompson and Turner and Kahn. Is the staff 
currently scheduled to meet with Thompson and Tuner and/or Kahn this 
week? I know the Board Member I have spoken to want to know. We 
await the answer. 

Sent from my iPad 

On Oct 22, 2015, at 8:52 PM, Ara Heinz 
< AHeinz(a>horrvcountvschools.net > wrote: 

Ms. Heniford, 

Per Dr. Maxey's request, I am attaching a copy of the 
email that was sent to Firstfloor yesterday. 

Please let me know if you have any questions. 

Regards, 

Arcv 


Ara Heinz | Procurement Services | ®P: 843/488-6930 
Horry County Schools | 335 Four Mite Rd. | Conway, SC 29526 
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Website: Procurement.horrvcountvschools.net 

<image001.png> 

<mime-attachment> 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, December 02, 2015 2:59 PM 
Clark, Brad 
Keith R. Powell 

Re: HCS | Exhibit B - Builder's Risk Coverage 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, Mark Wolfe said that we needed to meet with John Gardner on the eighth. Has he mentioned that 
meeting to you, if not you may want to call him about the meeting. 

Sent from my iPhone 

On Dec 2, 2015, at 2:37 PM, Clark, Brad < Brad.C lark @BBandT.com > wrote: 

Keith, 

I am available on 12/8. Please let me know a convenient meeting time. 

Does HCS have a quote/proposal from the SC IRF that we can review and compare to the 
coverage offered in the voluntary marketplace? 

Brad Clark 
919.281.4545 direct 
678.612,7403 mobile 


On Dec 2, 2015, at 2:32 PM, Keith R. Powell <k p owe ll@childs-halligan.net > wrote: 
How is 12/8? 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
( 803 ) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Clark, Brad fmailto:Brad.Cla rk@ BBandT.com 1 
Sent: Monday, November 30, 2015 5:31 PM 
To: Keith R. Powell 
Cc: Robbie Ferris 

Subject: RE: HCS | Exhibit B - Builder's Risk Coverage 
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Keith, 


I hope you had a great Thanksgiving holiday. 

Do you have an update on the Builder's Risk coverage through the IRF? I have obtained 
formal terms from three insurers and I would be glad to meet with you and/or HCS staff 
to review the coverage offered by the IRF and compare to the coverage obtained in the 
voluntary marketplace to determine the most cost effective route while obtaining 
appropriate protection for the project and all parties. 

Sincerely, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 

From: Keith R. Powell [ mail to:kpowell@childs-halliqan.net1 
Sent: November 24, 2015 5:12 PM 
To: Clark, Brad 
Cc: Robbie Ferris 

Subject: Re: FICS | Exhibit B - Builder's Risk Coverage 

That's probably best 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-hallig an .com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 24, 2015, at 5:05 PM, Clark, Brad <J3rad.Clark@BBandT.com> wrote: 
Robbie, 

I'm available Tuesday and Friday next week to meet with FICS staff to 
review insurance options. 

Thanks, 
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Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.cla rl<(5 )bbandt.com 
mailcode: 120-80-01-15 

Front: Robbie Ferris rmailto:RFerris(a)sfla.biz] 

Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 
Brad 

Would it make sense for you to meet with Hcs staff About 
insurance options next week Say wednsday 


Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad 
< Brad.Clark@BB andT. com > wrote: 

Keith, 

I have received two quotes for Builder's Risk coverage 
from Zurich and AmRisc, and I should receive a third 
quote today from ACE. I will provide you with a 
spreadsheet comparing the three options and allow for 
HCS to compare the coverage to the coverage available 
through the IRF. I can also provide sample coverage 
forms. 

A large factor in determining the cost of the Builder's 
Risk insurance is the # of months that coverage will be 
needed. Do you know if HCS will want Builder's Risk 
coverage in force immediately or would like to wait 
until vertical construction/subsurface work to 
accommodate vertical construction begins? 

After review of the IRF coverage form, causes of loss 
form, and the flood and earthquake endorsements, I 
still have the same concerns as outlined in our original 
correspondence for protection of the Design-Builder. 

• Damage to the project by a subcontractor 
would be covered by the IRF's Builder's Risk 
policy; however, the Builder's Risk insurer may 
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look to 3 rd party coverage to pay the claim 
which could lead to a delay on the project. We 
recommend providing the Design-Builder and 
subcontractors with a waiver of subrogation on 
the Builder's Risk policy as all covered claims 
will be First Party claims and should be settled 
much more swiftly. 

• Materials at temporary storage facilities are not 
covered on the IRF policy. 

• Materials must be within 100 feet of the 
described premises to be covered. 

• Since the Design-Builder and subcontractors of 
all tier will not be Named Insured's on the IRF's 
policy, the word "you" and "your" as used in the 
policy only refer to HCS as a Named Insured. 

o Covered Property is defined in l.b.(2) as 
"your building material and supplies 
used for construction". If HCS has not 
paid Firstfloor/their subcontractors for 
materials located at the site, it can be 
argued that those materials are 
considered Property of Others, 
o There is coverage limitation of $2,500 of 
Property of Others 

• Delay is not covered on the IRF policy. If a 
covered cause of loss on the Builder's Risk 
policy damages one or more schools, would HCS 
want insurance proceeds to pay for the extra 
expense to accommodate those students that 
were to occupy these schools? 

• The endorsements that you provided indicate 
that coverage will extend for Flood and Quake. 

• Can you please confirm that the deductibles 
for Wind, Flood, and Quake will be $1,000 as 
outlined in the coverage overview? 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark (5>bbandt.co m 
mailcode: 120-80-01-15 

From: Keith R. Powell [~mailto :kpo well(5>chi lds- 
halli aan.net ] 

Sent: November 18, 2015 2:20 PM 

4 


PAPR-003710 



To: Clark, Brad; Robbie Ferris ( RFerris@sfla.biz ) 
Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this 
afternoon and will include the builder-provided BR 
policy as a topic on the list. The terms provide for FFEP 
to place coverages after execution so we have a few 
days, although of course next week is truncated for 
business purposes. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
( 803 ) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Clark, Brad [mailto:Brad.Clark@BBandT.com1 
Sent: Wednesday, November 18, 2015 2:17 PM 
To: Keith R. Powell; Robbie Ferris ( RFerris@sfla.biz ) 
Subject: RE: HCS j Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor 
Energy Positive LLC ("FFEP") of any concerns. 

If you would like, I will pursue a Builder's Risk coverage 
option in the voluntary marketplace that will list HCS, 
FFEP, and subcontractors as named insureds. HCS can 
compare this to the premium and coverage available 
through the IRF. 

Do you know what wind/named storm deductible the 
IRF uses? 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
bra d. clark@bba ndt.com 
mailcode: 120-80-01-15 
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From: Keith R. Powell [mailto:kp ow ell@c hilds- 
haJJLgan.net] 

Sent: November 18, 2015 12:56 PM 
To: Clark, Brad; Robbie Ferris (RFer ris@sfla. biz ) 
Subject: FW: HCS | Exhibit B 
Importance: High 

Attached info for your use. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Ara Heinz 

rm ailto:AHeinz@horrycountyschools.net l 
Sent: Wednesday, November 18, 2015 12:40 PM 
To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powell, 

Sorry for the delay. In a mtg this morning and dr's appt 
right after. Let me know if you need anything else. 

Regards, 

Ara/ 


Ara Heinz | Procurement Services | ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Proc urement.horrvcountvschools.net 
<image001.png> 

From: Keith R. Powell fmailto:kpowell@childs- 
halligan.net ! 

Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara - can you get your irf policy to me? I know you 
sent two excerpts in the summer but the insurance 
agent for ffep needs to see it all. Thanks. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-hal ligan .com 
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(803) 254-4035 


NOTICE: This e-mail may contain information that 
is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have 
received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the 
accompanying material.. If you receive this message 
in error, please notify us by telephone as listed 
above immediately. 

Begin forwarded message: 

From: "Clark, Brad" 
<Brad.Clark @BBand T.com> 

Date: November 17, 2015 at 5:30:59 
PM EST 

To: "Keith R. Powell" 
<kpowell@childs-hal ligan.n et>. 

Robbie Ferris < REerris@sfla.biz > 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of 
Loss Form referenced in the Builders 
Risk Coverage Form and all applicable 
endorsements/exclusions? I would like 
to review the excluded perils as the 
policy wording in the attachments you 
send provides very limited coverage for 
the exposure. 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad .cla rk@bb andt.com 
mailcode: 120-80-01-15 

From: Keith R. Powell 

rmailto:kpow el l@child s-halli qan.n ef1 

Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 
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Here are the forms. The BR policy talks 
about "your" property, but the IRF 
won't let HCS name a nongovernment 
entity as an insured or loss payee. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.ehilds-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is 
personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have 
received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the 
accompanying material. If you receive this message 
in error, please notify us by telephone as listed above 
immediately. 


From: Robbie Ferris 
[mailto:RFerris@sfla.blz] 

Sent: Tuesday, November 17, 2015 
12:22 PM 

To: Keith R. Powell 
Cc: Clark, Brad 
(Brad.Clark@BBandT.com) 

Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company 
sent me an email about this a few 
days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to 
discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still 
see the same potential problem areas 
as previously outlined. There are some 
significant gaps in the protection of First 
Floor and subcontractors with the 
language used for Builder's Risk 
coverage, specifically: 

• Design-Builder and 

subcontractors of all tiers 
should have insured status on 
the Builder's Risk policy in order 
to ensure your interests are 
protected. 
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• HCS should agree to waive 
subrogation against First Floor 
and subcontractors of all tiers 
for losses covered by the 
Builder's Risk policy. This waiver 
will prevent HCS' insurer from 
seeking subrogation against 
First Floor's or a 

subcontractor's GL coverage if a 
contractor caused damage to 
the project. 

• The contract states that HCS 
has the responsibility to pay 
losses not covered by 
deductibles, but the contract 
does not state anything 
regarding excluded perils, 
inadequate limits, or property 
not covered. These can all be 
significant exposures. 

• Other areas as outlined in the 
attached "Builder's Risk 
Considerations". 

Additional Insured status is still 
referenced for Pollution Liability 
coverage even though that coverage is 
not required by HCS. I recommend 
striking this language since First Floor is 
not required to carry Pollution Liability 
by HCS. As discussed previously, BB&T 
still recommends that you purchase 
Pollution Liability coverage to protect 
First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(5>bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 
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Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris 
<RFerris@sfla.biz > 
Date: November 17, 
2015 at 9:55:52 AM 
EST 

To: Nancy Zablud 
<NZablud@sfla.bi z>' 
Mike Wawrzyniak 
< mwawrzyniak@sfla. 
biz>, "Kenneth J. 
Peeples" 

<kpe eples@bbandt.co 
m>, Aaron Thomas 
<athomas@me tconus. 
com> , Mike Richter 
<mric hter@ taloving . c 
om> 

Subject: Fwd: Hcs 
Guys, 

See attached exhibit B 
in the email from 
Keith Powell. 

Robbie 

Sent from my iPhone 

Begin forwarded 
message: 

From: 

"Keith 

R. 

Powell 

It 

< kpow 

ell@ch 

ilds- 


n.n et> 

Date: 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Clark, Brad <Brad.Clark@BBandT.com> 
Wednesday, December 02, 2015 2:37 PM 
Keith R. Powell 

Robbie Ferris (RFerris@sfla.biz) 

Re: HCS | Exhibit B - Builder's Risk Coverage 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

I am available on 12/8. Please let me know a convenient meeting time. 

Does HCS have a quote/proposal from the SC IRF that we can review and compare to the coverage offered in 
the voluntary marketplace? 

Brad Clark 
919.281.4545 direct 
678.612.7403 mobile 


On Dec 2, 2015, at 2:32 PM, Keith R. Powell <kpo well@ch ilds- halligan .net> wrote: 
How is 12/8? 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Clark, Brad [mailto:Brad.Clark@BBand T.coml 
Sent: Monday, November 30, 2015 5:31 PM 
To: Keith R. Powell 
Cc: Robbie Ferris 

Subject: RE: HCS | Exhibit B - Builder's Risk Coverage 
Keith, 

I hope you had a great Thanksgiving holiday. 

Do you have an update on the Builder's Risk coverage through the IRF? I have obtained formal terms 
from three insurers and I would be glad to meet with you and/or HCS staff to review the coverage 
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offered by the 1RF and compare to the coverage obtained in the voluntary marketplace to determine the 
most cost effective route while obtaining appropriate protection for the project and all parties. 

Sincerely, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad ,clark@ bbandtxom 
mailcode: 120-80-01-15 

From: Keith R. Powell [mailto:kpowell@childs- halliaan.net 1 
Sent: November 24, 2015 5:12 PM 
To: Clark, Brad 
Cc: Robbie Ferris 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

That's probably best 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.chil ds-h alligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

On Nov 24, 2015, at 5:05 PM, Clark, Brad <Brad.Clark@BBandT.com > wrote: 


Robbie, 

I'm available Tuesday and Friday next week to meet with HCS staff to review insurance 
options. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.cla rk@bbandt.com 
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mailcode: 120-80-01-15 


From: Robbie Ferris fmailto: RFerris(a>sf la .biz] 

Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 
Brad 

Would it make sense for you to meet with Hcs staff About insurance options next 
week Say wednsday 


Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad <Brad.Clark@BBandT.com> wrote: 
Keith, 

I have received two quotes for Builder's Risk coverage from Zurich and 
AmRisc, and I should receive a third quote today from ACE. I will provide 
you with a spreadsheet comparing the three options and allow for HCS 
to compare the coverage to the coverage available through the IRF. I 
can also provide sample coverage forms. 

A large factor in determining the cost of the Builder's Risk insurance is 
the # of months that coverage will be needed. Do you know if HCS will 
want Builder's Risk coverage in force immediately or would like to 
wait until vertical construction/subsurface work to accommodate 
vertical construction begins? 

After review of the IRF coverage form, causes of loss form, and the flood 
and earthquake endorsements, I still have the same concerns as 
outlined in our original correspondence for protection of the Design- 
Builder. 

• Damage to the project by a subcontractor would be covered by 
the IRF's Builder's Risk policy; however, the Builder's Risk 
insurer may look to 3 rd party coverage to pay the claim which 
could lead to a delay on the project. We recommend providing 
the Design-Builder and subcontractors with a waiver of 
subrogation on the Builder's Risk policy as all covered claims will 
be First Party claims and should be settled much more swiftly. 

• Materials at temporary storage facilities are not covered on the 
IRF policy. 

• Materials must be within 100 feet of the described premises to 
be covered. 

• Since the Design-Builder and subcontractors of all tier will not 
be Named Insured's on the IRF's policy, the word "you" and 
"your" as used in the policy only refer to HCS as a Named 
Insured. 
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o Covered Property is defined in l.b.(2) as "your building 
material and supplies used for construction". If HCS has 
not paid Firstfloor/their subcontractors for materials 
located at the site, it can be argued that those materials 
are considered Property of Others, 
o There is coverage limitation of $2,500 of Property of 
Others 

• Delay is not covered on the IRF policy. If a covered cause of loss 
on the Builder's Risk policy damages one or more schools, 
would HCS want insurance proceeds to pay for the extra 
expense to accommodate those students that were to occupy 
these schools? 

• The endorsements that you provided indicate that coverage will 
extend for Flood and Quake. 

• Can you please confirm that the deductibles for Wind, Flood, 
and Quake will be $1,000 as outlined in the coverage 
overview? 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
br ad.cla rl<(5) b b a n d t, co m 
mailcode: 120-80-01-15 

From: Keith R. Powell [mail to:kpowell@c hilds -halliQan.net ] 

Sent: November 18, 2015 2:20 PM 

To: Clark, Brad; Robbie Ferris fRFe rri s@s fla.biz) 

Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this afternoon and 
will include the builder-provided BR policy as a topic on the list. The 
terms provide for FFEP to place coverages after execution so we have a 
few days, although of course next week is truncated for business 
purposes. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distr ibute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


From: Clark, Brad [ mailto :Brad.Cl ark@BBandT.com ] 
Sent: Wednesday, November 18, 2015 2:17 PM 
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To: Keith R. Powell; Robbie Ferris (RFerris_@sfla.biz) 

Subject: RE: HCS | Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor Energy Positive 
LLC ("FFEP") of any concerns. 

If you would like, I will pursue a Builder's Risk coverage option in the 
voluntary marketplace that will list HCS, FFEP, and subcontractors as 
named insureds. HCS can compare this to the premium and coverage 
available through the IRF. 

Do you know what wind/named storm deductible the IRF uses? 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(S)bban dt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [mailto:kpow ell@ch ild s-halliqan . net ] 

Sent: November 18, 2015 12:56 PM 

To: Clark, Brad; Robbie Ferris ( RFerris@ sfla.biz) 

Subject: FW: HCS | Exhibit B 

Importance: High 

Attached info for your use. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


From: Ara Heinz [ mailto :A Heinz@horrvcountyschools.ne t] 

Sent: Wednesday, November 18, 2015 12:40 PM 
To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powell, 

Sorry for the delay. In a mtg this morning and dr's appt right after. Let 
me know if you need anything else. 
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Regards, 
Arcv 


Ara Heinz | Procurement Services! ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. 1 Conway, SC 29526 
Website: Procurement.horrvcountvschools.net 

<image001,png> 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara - can you get your irf policy to me? I know you sent two 
excerpts in the summer but the insurance agent for ffep needs to 
see it all. Thanks. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client 
privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

Begin forwarded message: 

From: "Clark, Brad" < Brad.Clark@,BBandT.com > 

Date: November 17, 2015 at 5:30:59 PM EST 
To: "Keith R. Powell" <kpowell@childs- 
halligan.net>, Robbie Ferris <RFerris@sfla.biz > 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of Loss Form 
referenced in the Builders Risk Coverage Form and all 
applicable endorsements/exclusions? I would like to 
review the excluded perils as the policy wording in the 
attachments you send provides very limited coverage 
for the exposure. 

Thank you, 

Brad Clark, CIC 
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Vice President 

BB&T Insurance Services » 

4309 Emperor Blvd., Suite 300 

Durham, NC 27703 

919.281.4545 Direct 

678.612.7403 Cell 

brad.cl ark(S)bbandt.com 

mailcode: 120-80-01-15 


From: Keith R. Powell [ ma ilto:kpowell@childs- 
halliaan.netl 

Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" 
property, but the IRF won't let HCS name a 
nongovernment entity as an insured or loss payee. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Robbie Ferris [mailto:RFerris(a ) sfla.biz ] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Bra d.C l ark@B BandT .com ) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an 
email about this a few days ago that I never sent 
you. Sorry!! 

Feel free to call Brad directly to discuss his 
concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same 
potential problem areas as previously outlined. There 
are some significant gaps in the protection of First Floor 
and subcontractors with the language used for Builder's 
Risk coverage, specifically: 
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• Design-Builder and subcontractors of all tiers 
should have insured status on the Builder's Risk 
policy in order to ensure your interests are 
protected. 

• HCS should agree to waive subrogation against 
First Floor and subcontractors of all tiers for 
losses covered by the Builder's Risk policy. This 
waiver will prevent HCS' insurer from seeking 
subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor 
caused damage to the project. 

• The contract states that HCS has the 
responsibility to pay losses not covered by 
deductibles, but the contract does not state 
anything regarding excluded perils, inadequate 
limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached 
"Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution 
Liability coverage even though that coverage is not 
required by HCS. I recommend striking this language 
since First Floor is not required to carry Pollution 
Liability by HCS. As discussed previously, BB&T still 
recommends that you purchase Pollution Liability 
coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 
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Begin forwarded message: 


From: Robbie Ferris 
< RFerris@sfla. biz> 

Date: November 17, 2015 at 9:55:52 
AM EST 

To: Nancy Zablud 
< NZablud@s fla.biz>, Mike 
Wawrzyniak 

<mwawrzyniak@sfla.biz >, "Kenneth 
J. Peeples" 

<lc peeples@,bbandt.com >. Aaron 
Thomas <athomas@metconus.co m>. 
Mike Richter 

<mrichter@taloying. com> 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email 
from Keith Powell. 

Robbie 

Sent from my iPhone 

Begin forwarded message: 

From: "Keith R. 

Powell" 

< kpowell@childs- 

halligan.ne t> 

Date: November 17, 

2015 at 9:47:32 AM 
EST 

To: "Robbie Ferris 

(RFeiTis@sfl a.biz)" 

<RFerris@sfla.biz>, 

Mark Wolfe 

<MWo lfe002@ horr yc 

ountyschools.net >. 

"Ara Heinz 

(AHeinz@horrycount 

yschoo l s.net )" 

<AHeinz@h or rvcount 

yschools.net> , John 

Gardner 

<JGardner@horrycou 

ntvschools . ne t>. 

Kenneth Generette 
<K Generette@horrvc 
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ountyschools.net>, 

" imaxey@horrycount 

vschools.net " 

< rmaxev@ horrvcount 

yschools.net > 

Cc: "William F. 
Halligan" 

< bhalligan@childs- 

halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft 
attached for review & 
comment. Waiting on 
HCS comments on 
141 and Ex A. 

Keith R. Powell 
Childs & Halligan, 
P.A. 

Columbia, South 
Carolina 
www.childs- 
halligan .com 
(803) 254-4035 
NOTICE: This e-mail 
may contain 
information that is 
personal and 
confidential, non- 
disclosable and 
protected by attorney- 
client privilege. If you 
have received this e- 
mail in error, this 
does not constitute 
permission to 
examine, copy or 
distribute the 
accompanying 
material. If you 
receive this message 
in error, please notify 
us by telephone as 
listed above 
immediately. 

On Nov 17,2015, at 
7:43 AM, Robbie 

to 
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Ferris 

<RFerris@sfla.biz> 

wrote: 


Keith 

Can 

you 

send 

the 

latest 

version 

of the 

contrac 

tfor 

review 

Robbie 


Sent 

from 

my 

iPhone 


The informal ion in this transmission may contain 
proprietary and non-public information of BB&T or 
its affiliates and may be subject to protection under 
the law. The message is intended for the sole use of 
the individual or entity to which it is addressed. If 
you are not the intended recipient, you are notified 
that any use. distribution or copying of the message 
is strictly prohibited. If you received this message in 
error, please delete the material from your system 
without reading the content and notify the sender 
immediately of the inadvertent transmission. 

<Builders Risk Considerations.pdf> 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, December 02, 2015 2:32 PM 
Brad.Clark@BBandT.com; Robbie Ferris (RFerris@sfla.biz) 
FW: FICS | Exhibit B - Builder's Risk Coverage 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


How is 12/8? 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Clark, Brad [mailto:Brad.C lark(a)B BandT.coml 
Sent: Monday, November 30, 2015 5:31 PM 
To: Keith R. Powell 
Cc: Robbie Ferris 

Subject: RE: HCS | Exhibit B - Builder's Risk Coverage 
Keith, 

I hope you had a great Thanksgiving holiday. 

Do you have an update on the Builder's Risk coverage through the IRF? I have obtained formal terms from three insurers 
and I would be glad to meet with you and/or HCS staff to review the coverage offered by the IRF and compare to the 
coverage obtained in the voluntary marketplace to determine the most cost effective route while obtaining appropriate 
protection for the project and all parties. 

Sincerely, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919,281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 
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From: Keith R. Powell [mailto:kpowell@childs-halliq an .netl 
Sent: November 24, 2015 5:12 PM 
To: Clark, Brad 
Cc: Robbie Ferris 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

That's probably best 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected 
by attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to 
examine, copy or distribute the accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

On Nov 24, 2015, at 5:05 PM, Clark, Brad < Brad.Clark@BBandT.com > wrote: 

Robbie, 

I'm available Tuesday and Friday next week to meet with HCS staff to review insurance options. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Bivd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 

From: Robbie Ferris [mailtQiRFerris@sfla.biz] 

Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: FICS | Exhibit B - Builder’s Risk Coverage 
Brad 

Would it make sense for you to meet with Hcs staff About insurance options next week Say 
wednsday 


Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad <Brad.Clark@BBandT.com > wrote: 
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Keith, 


I have received two quotes for Builder's Risk coverage from Zurich and AmRisc, and I 
should receive a third quote today from ACE. I will provide you with a spreadsheet 
comparing the three options and allow for HCS to compare the coverage to the 
coverage available through the IRF. I can also provide sample coverage forms. 

A large factor in determining the cost of the Builder's Risk insurance is the # of months 
that coverage will be needed. Do you know if HCS will want Builder's Risk coverage in 
force immediately or would like to wait until vertical construction/subsurface work to 
accommodate vertical construction begins? 

After review of the IRF coverage form, causes of loss form, and the flood and 
earthquake endorsements, I still have the same concerns as outlined in our original 
correspondence for protection of the Design-Builder. 

• Damage to the project by a subcontractor would be covered by the IRF's 
Builder's Risk policy; however, the Builder's Risk insurer may look to 3 rd party 
coverage to pay the claim which could lead to a delay on the project. We 
recommend providing the Design-Builder and subcontractors with a waiver of 
subrogation on the Builder's Risk policy as all covered claims will be First Party 
claims and should be settled much more swiftly. 

• Materials at temporary storage facilities are not covered on the IRF policy. 

• Materials must be within 100 feet of the described premises to be covered. 

• Since the Design-Builder and subcontractors of all tier will not be Named 
Insured's on the IRF's policy, the word "you" and "your" as used in the policy 
only refer to HCS as a Named Insured. 

o Covered Property is defined in l.b.(2) as "your building material and 
supplies used for construction". If HCS has not paid Firstfloor/their 
subcontractors for materials located at the site, it can be argued that 
those materials are considered Property of Others, 
o There is coverage limitation of $2,500 of Property of Others 

• Delay is not covered on the IRF policy. If a covered cause of loss on the Builder's 
Risk policy damages one or more schools, would HCS want insurance proceeds 
to pay for the extra expense to accommodate those students that were to 
occupy these schools? 

• The endorsements that you provided indicate that coverage will extend for 
Flood and Quake. 

• Can you please confirm that the deductibles for Wind, Flood, and Quake will 
be $1,000 as outlined in the coverage overview? 

Thank you. 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
b ra d.clark @ b bandt.co m 
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mailcode: 120-80-01-15 


From: Keith R. Powell [mailto:kpowell @chi lds-halliqan.net1 

Sent: November 18, 2015 2:20 PM 

To: park, Brad; Robbie Ferris (RFems@sfLa.biz) 

Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this afternoon and will include the 
builder-provided BR policy as a topic on the list. The terms provide for FFEP to place 
coverages after execution so we have a few days, although of course next week is 
truncated for business purposes. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Clark, Brad [ ma ilto:B rad.Clark @BBa ndT.com 1 
Sent: Wednesday, November 18, 2015 2:17 PM 
To: Keith R. Powell; Robbie Ferris f RFerris @sfla.biz) 

Subject: RE: HCS | Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor Energy Positive LLC ("FFEP") of 
any concerns. 

If you would like, I will pursue a Builder's Risk coverage option in the voluntary 
marketplace that will list HCS, FFEP, and subcontractors as named insureds. HCS can 
compare this to the premium and coverage available through the IRF. 

Do you know what wind/named storm deductible the IRF uses? 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [ mailto:k powell@childs-halliqan.net1 

Sent: November 18, 2015 12:56 PM 

To: Clark, Brad; Robbie Ferris (RFerris@s fla.biz) 
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Subject: FW: HCS | Exhibit B 
Importance: High 


Attached info for your use. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.oom 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Ara Heinz fm ailto:AHeinz@h orrycount yschool s.net1 
Sent: Wednesday, November 18, 2015 12:40 PM 
To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powell, 

Sorry for the delay. In a mtg this morning and dr's appt right after. Let me know if you 
need anything else. 

Regards, 

Arco 


Ara Heinz | Procurement Services | ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procure ment.h orrvcountvscho ols.ne t 

<image001.png> 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net1 
Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara - can you get your irf policy to me? I know you sent two excerpts in the 
summer but the insurance agent for ffep needs to see it all. Thanks. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-hallig an.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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Begin forwarded message: 

From: "Clark, Brad" < Brad.Clark@B Band T.com > 

Date: November 17, 2015 at 5:30:59 PM EST 

To: "Keith R. Powell" <kpowell@childs-halligan,net>, Robbie 

Ferris <RFerris@sfla.biz> 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of Loss Form referenced in the 
Builders Risk Coverage Form and all applicable 

endorsements/exclusions? I would like to review the excluded perils as 
the policy wording in the attachments you send provides very limited 
coverage for the exposure. 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
b radxla rk@ b bandt.co m 
mailcode: 120-80-01-15 

From: Keith R. Powell [mailto:kpo well@ch ilds-h alliaan. netl 

Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" property, but the 
IRF won't let HCS name a nongovernment entity as an insured or loss 
payee. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail In error, this does not 
constitute permission to examine, copy or distribute the accompanying material, if you receive 
this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris [ mailto:RFerr is@sfla.bizl 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad.Clark@ BBandT.com ) 
Subject: FW: HCS | Exhibit B 
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Keith, 

Apparently our insurance company sent me an email about this 
a few days ago that I never sent you. Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem 
areas as previously outlined. There are some significant gaps in the 
protection of First Floor and subcontractors with the language used for 
Builder's Risk coverage, specifically: 

• Design-Builder and subcontractors of all tiers should have 
insured status on the Builder's Risk policy in order to ensure 
your interests are protected. 

• HCS should agree to waive subrogation against First Floor and 
subcontractors of all tiers for losses covered by the Builder's 
Risk policy. This waiver will prevent FICS' insurer from seeking 
subrogation against First Floor's or a subcontractor's GL 
coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses 
not covered by deductibles, but the contract does not state 
anything regarding excluded perils, inadequate limits, or 
property not covered. These can all be significant exposures. 

• Other areas as outlined in the attached "Builder's Risk 
Considerations". 

Additional Insured status is still referenced for Pollution Liability 
coverage even though that coverage is not required by HCS. I 
recommend striking this language since First Floor is not required to 
carry Pollution Liability by HCS. As discussed previously, BB&T still 
recommends that you purchase Pollution Liability coverage to protect 
First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad ,c]a rk@bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 

Sent: November 17, 2015 10:30 AM 
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To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFems@sfla,biz > 

Date: November 17, 2015 at 9:55:52 AM EST 
To: Nancy Zablud <NZablud@,sfla.biz >. Mike 
Wawrzyniak <mwawrzyniak@sfl a.biz>, "Kenneth 
J. Peeples" <kpeeples@bbandt,com>, Aaron 
Thomas <ath omas@.metconus.com >, Mike Richter 
<mrichter@,taloving.com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith 
Powell. 

Robbie 

Sent from my iPhone 

Begin forwarded message: 

From: "Keith R. Powell" 
< kpowell@childs -halli gan.net> 

Date: November 17, 2015 at 9:47:32 
AM EST 

To: "Robbie Ferris 
(RFerris@sfla.biz) " 

< RFerris@ sfla.biz>, Mark Wolfe 
<MW olf e002@horrvcountvschools. 
net>, "Ara Heinz 

(AHeinz@horrvc o untyschools.net) " 

< AHeinz@horrycountyschools.ne t>. 

John Gardner 

< JGardner@,horrvcountvschools.net 
>, Kenneth Generette 
<KGenerette@ h onvcountvschools.n 

et>, 

" rmaxey @horryco untyschools.net " 

< rmaxev@horrycount yschool s.net > 

Cc: "William F. Halligan" 
< bhalligan@,childs-halli gan.net> 

Subject: RE: Hcs 
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Robbie & HCS folks: 


Ex B updated draft attached for 
review & comment. Waiting on 
HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
ww w.childs-hal ligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain 
information that is personal and 
confidential, non-disclosable and 
protected by attorney-client 
privilege. If you have received this e- 
mail in error, this does not constitute 
permission to examine, copy or 
distribute the accompanying 
material. If you receive this message 
in error, please notify us by 
telephone as listed above 
immediately. 

On Nov 17, 2015, at 7:43 AM, 
Robbie Ferris < RFerris@sfla.bi z> 
wrote: 


Keith 

Can you send the 
latest version of the 
contract for review 

Robbie 


Sent from my iPhone 


The information in this transmission may contain proprietary and 
non-public information of BB&T or its affiliates and may be 
subject to protection under the law. The message is intended for 
the sole use of the individual or entity to which it is addressed. If 
you are not the intended recipient, you are notified that any use , 
distribution or copying of the message is strictly prohibited. If you 
received this message in error, please delete the material from 
your system without reading the content and notify’ the sender 
immediately of the inadvertent transmission. 

<Builders Risk Considerations.pdf> 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Tuesday, December 01, 2015 8:51 PM 
Clark, Brad 
Keith R. Powell 

RE: HCS | Exhibit B - Builder's Risk Coverage 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith , do you want to set this up or shall 1.1 am meeting with staff tomorrow and I can ask them if you like. 


From: Clark, Brad [mailto:Brad.Clark@BBandT.com] 
Sent: Tuesday, December 01, 2015 4:34 PM 
To: Robbie Ferris 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

I am available any time on the 8th to meet. 

Brad Clark 
919.281.4545 direct 
678.612.7403 mobile 


On Dec 1, 2015, at 2:25 PM, Robbie Ferris < RFerris@sfl a.biz> wrote: 

I will be at HCS on the 2 nd , 4 th and 8 th ...can we meet with them on one of these days 

From: Clark, Brad [mailto:Brad.Clark@BBandT.com1 
Sent: Monday, November 30, 2015 5:31 PM 
To: Keith R. Powell 
Cc: Robbie Ferris 

Subject: RE: HCS | Exhibit B - Builder's Risk Coverage 
Keith, 

I hope you had a great Thanksgiving holiday. 

Do you have an update on the Builder's Risk coverage through the IRF? I have obtained formal terms 
from three insurers and I would be glad to meet with you and/or HCS staff to review the coverage 
offered by the IRF and compare to the coverage obtained in the voluntary marketplace to determine the 
most cost effective route while obtaining appropriate protection for the project and all parties. 

Sincerely, 

Brad Clark, CIC 
Vice President 
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BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark<®bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [ mailto:kpowell@child s-halligan.netl 
Sent: November 24, 2015 5:12 PM 
To: Clark, Brad 
Cc: Robbie Ferris 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

That's probably best 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halHgan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

On Nov 24, 2015, at 5:05 PM, Clark, Brad <B rad.Clark@BBandT.com > wrote: 

Robbie, 

I'm available Tuesday and Friday next week to meet with HCS staff to review insurance 
options. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.c om 
mailcode: 120-80-01-15 


From: Robbie Ferris [ mailto:RFerris@sfla.biz1 
Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 
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Brad 

Would it make sense for you to meet with Hcs staff About insurance options next 
week Say wednsday 

Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad < B r ad . Cla rkfg-B BandT.com > wrote: 

Keith, 

I have received two quotes for Builder's Risk coverage from Zurich and 
AmRisc, and I should receive a third quote today from ACE. I will provide 
you with a spreadsheet comparing the three options and allow for HCS 
to compare the coverage to the coverage available through the IRF. I 
can also provide sample coverage forms. 

A large factor in determining the cost of the Builder's Risk insurance is 
the # of months that coverage will be needed. Do you know if HCS will 
want Builder's Risk coverage in force immediately or would like to 
wait until vertical construction/subsurface work to accommodate 
vertical construction begins? 

i 

After review of the IRF coverage form, causes of loss form, and the flood 
and earthquake endorsements, I still have the same concerns as 
outlined in our original correspondence for protection of the Design- 
Builder. 


• Damage to the project by a subcontractor would be covered by 
the IRF's Builder's Risk policy; however, the Builder's Risk 
insurer may look to 3 rd party coverage to pay the claim which 
could lead to a delay on the project. We recommend providing 
the Design-Builder and subcontractors with a waiver of 
subrogation on the Builder's Risk policy as all covered claims will 
be First Party claims and should be settled much more swiftly. 

• Materials at temporary storage facilities are not covered on the 
IRF policy. 

• Materials must be within 100 feet of the described premises to 
be covered. 

• Since the Design-Builder and subcontractors of all tier will not 
be Named Insured's on the IRF's policy, the word "you” and 
"your" as used in the policy only refer to HCS as a Named 
Insured. 

o Covered Property is defined in l.b.(2) as "your building 
material and supplies used for construction". If HCS has 
not paid Firstfloor/their subcontractors for materials 
located at the site, it can be argued that those materials 
are considered Property of Others, 
o There is coverage limitation of $2,500 of Property of 
Others 


3 


PAPR - 003739 





• Delay is not covered on the IRF policy. If a covered cause of loss 
on the Builder's Risk policy damages one or more schools, 
would HCS want insurance proceeds to pay for the extra 
expense to accommodate those students that were to occupy 
these schools? 

• The endorsements that you provided indicate that coverage will 
extend for Flood and Quake. 

• Can you please confirm that the deductibles for Wind, Flood, 
and Quake will be $1,000 as outlined in the coverage 
overview? 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.c om 
mailcode: 120-80-01-15 

From: Keith R. Powell f mai lto:k powell@ childs-halli qan .netl 

Sent: November 18, 2015 2:20 PM 

To: Clark, Brad; Robbie Ferris (RF erris @s fla.biz ) 

Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this afternoon and 
will include the builder-provided BR policy as a topic on the list. The 
terms provide for FFEP to place coverages after execution so we have a 
few days, although of course next week is truncated for business 
purposes, 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.ohilds-haliigan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


From: Clark, Brad [ mailto:Brad.Clark@ BBand T.com] 

Sent: Wednesday, November 18, 2015 2:17 PM 
To: Keith R. Powell; Robbie Ferris f RFerris@sfla.biz ) 

Subject: RE: HCS | Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor Energy Positive 
LLC (“FFEP") of any concerns. 
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If you would like, I will pursue a Builder's Risk coverage option in the 
voluntary marketplace that will list HCS, FFEP, and subcontractors as 
named insureds, HCS can compare this to the premium and coverage 
available through the IRF. 

Do you know what wind/named storm deductible the IRF uses? 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.dark @ bba ndtcom 
mailcode: 120-80-01-15 


From: Keith R. Powell [mailto:kpo well@ childs-h alliaan.n et] 

Sent: November 18, 2015 12:56 PM 

To: Clark, Brad; Robbie Ferris (RFerris@sfla.biz) 

Subject: FW: HCS | Exhibit B 

Importance: High 

Attached info for your use. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mall may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


From: Ara Heinz [m ailto:AHeinz@horrycountyschools.net ] 

Sent: Wednesday, November 18, 2015 12:40 PM 
To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powell, 

Sorry for the delay. In a mtg this morning and dr's appt right after. Let 
me know if you need anything else. 

Regards, 

Ara/ 


Ara Heinz | Procurement Services | Iff P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
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Website: Procurement.horrvcount vschools.net 

<image001.png> 

From; Keith R. Powell lmailto:kpowell(5)childs-hallig an.nefl 
Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara r can you get your irf policy to me? I know you sent two 
excerpts in the summer but the insurance agent for ffep needs to 
see it all. Than k s. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client 
privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

Begin forwarded message: 

From: "Clark, Brad" <B rad.Clark@ BBan dT.com > 

Date: November 17, 2015 at 5:30:59 PM EST 
To: "Keith R. Powell" < kpow ell@childs- 
halh 5 an.net>, Robbie Ferris <RFenls@sfla.biz> 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of Loss Form 
referenced in the Builders Risk Coverage Form and all 
applicable endorsements/exclusions? I would like to 
review the excluded perils as the policy wording in the 
attachments you send provides very limited coverage 
for the exposure. 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
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bra d, cl a r k(5>bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [ma ilto:kpowell@childs- 
halliaan.netl 

Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" 
property, but the IRF won't let HCS name a 
nongovernment entity as an insured or loss payee. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Robbie Ferris [mailto:RFer ris(a)sfla.biz 1 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad,Clark@BBandT.com) 

Subject: FW: HCS | Exhibit B 

i 

I 

Keith, 

Apparently our insurance company sent me an 
email about this a few days ago that I never sent 
you. Sorry!! 

Feel free to call Brad directly to discuss his 
concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same 
potential problem areas as previously outlined. There 
are some significant gaps in the protection of First Floor 
and subcontractors with the language used for Builder's 
Risk coverage, specifically: 

• Design-Builder and subcontractors of all tiers 
should have insured status on the Builder's Risk 
policy in order to ensure your interests are 
protected. 
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• HCS should agree to waive subrogation against 
First Floor and subcontractors of all tiers for 
losses covered by the Builder's Risk policy. This 
waiver will prevent FICS' insurer from seeking 
subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor 
caused damage to the project. 

• The contract states that HCS has the 
responsibility to pay losses not covered by 
deductibles, but the contract does not state 
anything regarding excluded perils, inadequate 
limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached 
"Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution 
Liability coverage even though that coverage is not 
required by HCS. I recommend striking this language 
since First Floor is not required to carry Pollution 
Liability by HCS. As discussed previously, BB&T still 
recommends that you purchase Pollution Liability 
coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad .cl ar k (5) bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 
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From: Robbie Ferris 
<RFerris@sfla.biz > 

Date: November 17, 2015 at 9:55:52 
AM EST 

To: Nancy Zablud 
< NZablud@,sfla.biz> , Mike 
Wawrzyniak 

<mwawrzyniak@sfla.biz >. "Kenneth 
J. Peeples" 

<kp eeples@b ba ndt.com >. Aaron 
Thomas <athomas@metconus.com >. 
Mike Richter 
<mrichter@,taloving;com> 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email 
from Keith Powell. 

Robbie 

Sent from my iPhone 

Begin forwarded message: 

From: "Keith R. 

Powell" 

< kpowell@childs- 

halligan.net> 

Date: November 17, 

2015 at 9:47:32 AM 
EST 

To: "Robbie Ferris 

tRFerris@sfla.bizV ' 

<RFerris @,sfla.biz>. 

Mark Wolfe 
<MWolfe002@horrvc 
ountys chools .net>, 

"Ara Heinz 

(AHeinz@hprrycpunt 

yschools.n etV 

< AHeinz@hoiTvcount 

vschools.net> . John 

Gardner 

< J Gardner@horrvcou 
ntysc hools.net >, 

Kenneth Generette 

< KGenerette@horryc 

ountvschools.neT >. 

"rmaxe y@h orrycount 

yschools.net " 

< rmaxev@horrycount 
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yschools.net> 

Cc: "William F. 
Halligan" 

<bhalligan@childs- 

halligaxx.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft 
attached for review & 
comment. Waiting on 
HCS comments on 
141 and Ex A. 

Keith R. Powell 
Childs & Halligan, 
P.A. 

Columbia, South 
Carolina 
www.childs- 
halligan.com 
(803) 254-4035 
NOTICE: This e-mail 
may contain 
information that is 
personal and 
confidential, non- 
disclosable and 
protected by attorney- 
client privilege. If you 
have received this e- 
mail in error, this 
does not constitute 
permission to 
examine, copy or 
distribute the 
accompanying 
material. If you 
receive this message 
in error, please notify 
us by telephone as 
listed above 
immediately. 

On Nov 17,2015, at 
7:43 AM, Robbie 
Ferris 

<RF er r is@sfl a .biz > 

wrote: 


to 
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Keith 

Can 

you 

send 

the 

latest 

version 

of the 

contrac 

t for 

review 

Robbie 


Sent 

from 

my 

iPhone 


The information in this transmission may contain 
proprietary and non-public information of BB&T or 
its affiliates and may be subject to protection under 
the law. The. message is intended for the sole use of 
the individual or entity to which it is addressed. If 
you are not the intended recipient, you are notified 
that any use, distribution or copying of the message 
is strictly prohibited. If you received this message in 
error, please delete the material from your system 
without reading the content and notify the sender 
immediately of the inadvertent transmission. 

<Builders Risk Considerations.pdf> 
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Sheri L. Wainscott 


From: 

Sent. 

To: 

Cc: 

Subject: 


Keith R. Powell 

Tuesday, December 01, 2015 8:54 PM 
Robbie Ferris 
Clark, Brad 

Re: HCS | Exhibit B - Builder's Risk Coverage 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Go ahead. I sent a request and have not been answered. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected 
by attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to 
examine, copy or distribute the accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

On Dec 1, 2015, at 8:51 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

Keith , do you want to set this up or shall 1.1 am meeting with staff tomorrow and I can ask them if you 
like. 

From: Clark, Brad [mailto:Brad.Clark@B Ba ndT.com ] 

Sent: Tuesday, December 01, 2015 4:34 PM 
To: Robbie Ferris 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

I am available any time on the 8th to meet. 

Brad Clark 
919.281.4545 direct 
678.612.7403 mobile 


On Dec 1, 2015, at 2:25 PM, Robbie Ferris <RFerris@sfla.biz > wrote: 

I will be at HCS on the 2 nd , 4 th and 8 ,h ...can we meet with them on one of these days 
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From: Clark, Brad [ mailto:Brad.Clark@BBandT.com ] 

Sent: Monday, November 30, 2015 5:31 PM 
To: Keith R. Powell 
Cc: Robbie Ferris 

Subject: RE: HCS | Exhibit B - Builder's Risk Coverage 
Keith, 

I hope you had a great Thanksgiving holiday. 

Do you have an update on the Builder's Risk coverage through the IRF? I have obtained 
formal terms from three insurers and I would be glad to meet with you and/or HCS staff 
to review the coverage offered by the IRF and compare to the coverage obtained in the 
voluntary marketplace to determine the most cost effective route while obtaining 
appropriate protection for the project and all parties. 

Sincerely, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 
Sent: November 24, 2015 5:12 PM 
To: Clark, Brad 
Cc: Robbie Ferris 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 

That's probably best 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
ww w.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 24, 2015, at 5:05 PM, Clark, Brad < Brad.Clark@BBandT .com> wrote: 
Robbie, 
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I'm available Tuesday and Friday next week to meet with HCS staff to 
review insurance options. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(5)bbandt.com 
mailcode: 120-80-01-15 


From: Robbie Ferris [mailto:RFerris@sfla.b izf 
Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: HCS | Exhibit B - Builder's Risk Coverage 
Brad 

Would it make sense for you to meet with Hcs staff About 
insurance options next week Say wednsday 


Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad 
< Brad.Clark@,BBan dT.com> wrote: 

Keith, 

I have received two quotes for Builder's Risk coverage 
from Zurich and AmRisc, and I should receive a third 
quote today from ACE. I will provide you with a 
spreadsheet comparing the three options and allow for 
HCS to compare the coverage to the coverage available 
through the IRF. I can also provide sample coverage 
forms. 

A large factor in determining the cost of the Builder's 
Risk insurance is the # of months that coverage will be 
needed. Do you know if HCS will want Builder's Risk 
coverage in force immediately or would like to wait 
until vertical construction/subsurface work to 
accommodate vertical construction begins? 

After review of the IRF coverage form, causes of loss 
form, and the flood and earthquake endorsements, I 
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still have the same concerns as outlined in our original 
correspondence for protection of the Design-Builder. 

• Damage to the project by a subcontractor 
would be covered by the IRF's Builder's Risk 
policy; however, the Builder's Risk insurer may 
look to 3 rd party coverage to pay the claim 
which could lead to a delay on the project. We 
recommend providing the Design-Builder and 
subcontractors with a waiver of subrogation on 
the Builder's Risk policy as all covered claims 
will be First Party claims and should be settled 
much more swiftly. 

• Materials at temporary storage facilities are not 
covered on the IRF policy. 

• Materials must be within 100 feet of the 
described premises to be covered. 

• Since the Design-Builder and subcontractors of 
all tier will not be Named Insured's on the IRF's 
policy, the word "you" and "your" as used in the 
policy only refer to HCS as a Named Insured. 

o Covered Property is defined in l.b.(2) as 
"your building material and supplies 
used for construction". If HCS has not 
paid Firstfloor/their subcontractors for 
materials located at the site, it can be 
argued that those materials are 
considered Property of Others, 
o There is coverage limitation of $2,500 
of Property of Others 

• Delay is not covered on the IRF policy. If a 
covered cause of loss on the Builder's Risk 
policy damages one or more schools, would HCS 
want insurance proceeds to pay for the extra 
expense to accommodate those students that 
were to occupy these schools? 

• The endorsements that you provided indicate 
that coverage will extend for Flood and Quake. 

• Can you please confirm that the deductibles 
for Wind, Flood, and Quake will be $1,000 as 
outlined in the coverage overview? 

Thank you. 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
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brad.clark@bbandt,com 
mailcode: 120-80-01-15 

From: Keith R. Powell [mailto:kpowell@childs- 
halligan.net] 

Sent: November 18, 2015 2:20 PM 

To: Clark, Brad; Robbie Ferris ( RFerri s @ sfla.biz) 

Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this 
afternoon and will include the builder-provided BR 
policy as a topic on the list. The terms provide for FFEP 
to place coverages after execution so we have a few 
days, although of course next week is truncated for 
business purposes. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege, If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Clark, Brad [ mailto:Brad.C lark @BBandT.com ] 
Sent: Wednesday, November 18, 2015 2:17 PM 
To: Keith R. Powell; Robbie Ferris f RFerris@sfla .biz] 
Subject: RE: TICS | Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor 
Energy Positive LLC ("FFEP") of any concerns. 

If you would like, I will pursue a Builder's Risk coverage 
option in the voluntary marketplace that will list HCS, 
FFEP, and subcontractors as named insureds. HCS can 
compare this to the premium and coverage available 
through the IRF. 

Do you know what wind/named storm deductible the 
IRF uses? 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
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919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell [mailto:kpow ell@childs- 
hal li qan.netl 

Sent: November 18, 2015 12:56 PM 

To: Clark, Brad; Robbie Ferris (RFerris@sfla.biz ) 

Subject: FW: HCS | Exhibit B 

Importance: High 

Attached info for your use. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission 
to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above 
immediately. 


From: Ara Heinz 

[mailto:AHeinz@horrvcountvschools.net l 
Sent: Wednesday, November 18, 2015 12:40 PM 
To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powell, 

Sorry for the delay. In a mtg this morning and dr's appt 
right after. Let me know if you need anything else. 

Regards, 

A ray 


Ara Heinz | Procurement Services) ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurementhorrvcountvschools.net 
<image001.png> 

From: Keith R. Powell fmailto:kpowell(cDchilds- 
halliR an.net ! 

Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara - can you get your irf policy to me? I know you 
sent two excerpts in the summer but the insurance 
agent for ffep needs to see it all. Thanks. 
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Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.child s-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that 
is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have 
received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the 
accompanying material. If you receive this message 
in error, please notify us by telephone as listed 
above immediately. 

Begin forwarded message: 

From: "Clark, Brad" 
<Brad.Clark@BBand T .com > 

Date: November 17, 2015 at 5:30:59 
PM EST 

To: "Keith R. Powell" 
<kpowell@,childs-halligan.net >, 

Robbie Ferris <RFerris@,sfla.biz > 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of 
Loss Form referenced in the Builders 
Risk Coverage Form and all applicable 
endorsements/exclusions? I would like 
to review the excluded perils as the 
policy wording in the attachments you 
send provides very limited coverage for 
the exposure. 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark@bbandt.com 
mailcode: 120-80-01-15 

From: Keith R. Powell 
f mailto:kp owell@c hilds-halliaan.nefl 
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Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks 
about "your" property, but the IRF 
won't let HCS name a nongovernment 
entity as an insured or loss payee. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is 
personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have 
received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the 
accompanying material. If you receive this message 
in error, please notify us by telephone as listed above 
immediately. 


From: Robbie Ferris 
fma i Ito: RFerris@sfla. biz l 
Sent: Tuesday, November 17, 2015 
12:22 PM 

To: Keith R. Powell 
Cc: Clark, Brad 
(Brad.Clark@BBan dT.com ) 

Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company 
sent me an email about this a few 
days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to 
discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still 
see the same potential problem areas 
as previously outlined. There are some 
significant gaps in the protection of First 
Floor and subcontractors with the 
language used for Builder's Risk 
coverage, specifically: 

• Design-Builder and 

subcontractors of all tiers 
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should have insured status on 
the Builder's Risk policy in order 
to ensure your interests are 
protected. 

• HCS should agree to waive 
subrogation against First Floor 
and subcontractors of all tiers 
for losses covered by the 
Builder's Risk policy. This waiver 
will prevent FICS' insurer from 
seeking subrogation against 
First Floor's or a 

subcontractor's GL coverage if a 
contractor caused damage to 
the project. 

• The contract states that FICS 
has the responsibility to pay 
losses not covered by 
deductibles, but the contract 
does not state anything 
regarding excluded perils, 
inadequate limits, or property 
not covered. These can all be 
significant exposures. 

• Other areas as outlined in the 
attached "Builder's Risk 
Considerations". 

Additional Insured status is still 
referenced for Pollution Liability 
coverage even though that coverage is 
not required by FICS. I recommend 
striking this language since First Floor is 
not required to carry Pollution Liability 
by HCS. As discussed previously, BB&T 
still recommends that you purchase 
Pollution Liability coverage to protect 
First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
b rad.clark(a>bbandt.com 
mailcode: 120-80-01-15 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Tuesday, November 03, 2015 3:57 PM 
William F. Halligan 

Fwd: HCS DRAFT Written Determination, Nov. 3, 2015 
Written Determination.pdf; ATT00001.htm 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected 
by attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to 
examine, copy or distribute the accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

Begin forwarded message: 

From: Joe DeFeo < JoeDefeo@,horrvcountvschools.n et> 

Date: November 3, 2015 at 3:52:12 PM EST 

To: "Keith R. Powell" < kpowell@childs-halligan.net >, Rhonda Snowden 
<RSnowden@horrycountyschools.net>, Ken Childs <kchilds@chllds-halligan.net> 

Cc: Rick Maxey <RMaxey@horrycountyschools,net>, Ara Heinz 
<AHeinz@horrvcountvschools.net >. Janice Morreale 
<Ja niceMorreale@,horrvcountv schools.net> 

Subject: Re: HCS DRAFT Written Determination, Nov. 3, 2015 

If anyone finds anything wrong... Please let me know asap... Thank you.... 

Joe DeFeo 

Chairman 

Horry County School Board 
843-222-5912 

Democracy=Two Wolves and a Lamb voting on what's for dinner!!! 
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From: Keith R. Powell <kpowell@childs-halligan.net> 

Sent: Tuesday, November 3, 2015 3:21 PM 

To: Joe DeFeo 

Cc: Rick Maxey; Ara Heinz 

Subject: Re: HCS DRAFT Written Determination, Nov. 3, 2015 

Okay that works 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


On Nov 3, 2015, at 3:09 PM, Joe DeFeo <JoeDefeo@iiorry countvsch o ols.ne t> wrote: 

Yes... But it wont be before 5. I can put it on letterhead and get her the original 
tomorrow. I do want the letter of intent posted today. 

Joe DeFeo 

Chairman 

Horry County School Board 

843-222-5912 

Democracy=Two Wolves and a Lamb voting on what's for dinner!!! 
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From: Keith R. Powell < kpowell@,childs-halligan .net> 

Sent: Tuesday, November 3, 2015 3:07 PM 

To:Joe DeFeo 

Cc: Rick Maxey; Ara Heinz 

Subject: Re: HCS DRAFT Written Determination, Nov. 3, 2015 

Can you go by the office so they have an original? I think Rhonda is expecting to 
put on letterhead. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.coni 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


On Nov 3, 2015, at 3:01 PM, Joe DeFeo 
<JoeDefeo@horrycountvschoo ls.net > wrote: 


Keith, Can you make the corrections as noted by Ara and email to 
ASAP. I will sign-scan and send back to all... 


Joe DeFeo 


Chairman 


Horry County School Board 


843-222-5912 


Democracy=Two Wolves and a Lamb voting on what's for 
dinner!!! 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Follow Up Flag: 
Flag Status: 


Robbie Ferris <RFerris@sfla.biz> 

Wednesday, November 04, 2015 9:03 AM 
Keith R. Powell 

Fwd: 1415-91 Notices of Intent to Award 

ATT00001.htm; 1415-91 NOI CFM.pdf; ATT00002.htm; 1415-91 NOI MBM.pdf; 
ATT00003.htm; 1415-91 NOI SES.pdf; ATT00004.htm; 1415-91 NOI SJI.pdf; 
ATT00005.htm; 1415-91 NOI SMS.pdf; ATT00006.htm 

Follow up 
Flagged 


Categories: 


Red Category 


Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz(5)horrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris@sfla.biz >. "rfer ris(5>firstfloor.biz " <rferr is(S) firstflo or.biz > 

Cc: Danielle Davis < ddavis(S>sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (if 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

Ara/ 


Ara Heinz | Procurement Services | ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrvcountvschools.net 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Thursday, November 05, 2015 10:50 AM 
Keith R. Powell 
Horry 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Any chance we can. get owner to sign early site packages so we can formally submit 
Sent from my iPhone 


Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Friday, November 06, 2015 10:25 AM 
Robbie Ferris 
RE: Horry 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Does not sound like they are interested. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs- hal li q an .com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Robbie Ferris fmailto:RFerris@sfla.biz 1 
Sent: Thursday, November 05, 2015 10:50 AM 
To: Keith R. Powell 
Subject: Horry 

Any chance we can get owner to sign early site packages so we can formally submit 


Sent from my iPhone 
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Childs & Halligan 


A PROFESSIONAL ASSOCIATION 
ATTORNEYS AND COUNSELORS AT LAW 

The Tower at 1301 Gervais Street, Suite 900, Columbia, SC 29201 
Post Office Box 11367, Columbia, SC 29211-1367 

Telephone (803) 254-4035 
Facsimile (803 ) 771-4422 


November 9, 2015 


Rick Maxey, Ph.D, 
Superintendent 
Horry County Schools 
P.O. Box 26005 
Conway, SC 29528 


Kenneth L. Childs 
William F. Halligan 
Kathryn Long Mahoney 
Allen D. Smltht 
Shirley M. Fawley* 

John M. Reagle** 

Vemie L. Williams 
Thomas K. Barlow** 


Allison Aiken Hanna 
Keith R. Powell*** 

Connie P. Jackson 
Kimberly Kelley Blackburn 
Jasmine Rogers Drain** 
Dwayne T. Mazyck 
Tyler R. Turner 
Mary Allison Caudell 

tc'eitifled Specialist In Employment 
and Labor Law 

♦Also admitted in District of Columbia 
♦♦Also admitted in North Carolina 
♦♦♦Also admitted in Missouri 
■n'Also admitted in Georgia 


Re: Batson Associates, Inc. 


Dear - Rick: 


I have enclosed the statements for Batson Associates, Inc. for the months of 
September and October 2015, with the request that the Horry County School District pay these 
statements directly. 

During September, Mr. Batson closely studied all of the drawings and documents 
submitted by three design-build firms for each of the five schools and met with the Committee 
on September 8, 15, and 24 th . His involvement was crucial and intense and provided the 
Committee with an independent professional evaluation so that the district staff could fulfill their 
roles without additional burdens. 

Biclc and Keith are both aware that Louis spent the time described on the project. 
Please call us with any questions. Thank you. 


Sincerely, 



Kenneth L. Childs 
kchilds@childs-halligan. net 


/dsr 

Enclosures 

c: William F, Halligan, Esq. 
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b a t s o n 

associates 


Batson Associates, Inc. 

415 West Washington Street 
Greenville, SC 29601 
864-233-2232 




Childs & Halligan Law Firm 

Invoice 

number 

102736 

Attn: Mr. Bic Halligan 

PO Box 11367 

Date 


10/01/2015 

Columbia, SC 29211-1367 

Project 

2014-73 E 

HORRY COUNTY SCHOOL 



DISTRICT 

-EXPERT WITNESS 


TERMS: Net Upon Receipt 

For Architectural Services Rendered from September 1,2015 through September 30, 2015. 


Professional Fees 

Billed 

Hours Rate Amount 

- i 

Principal In Charge 

Louis P. Batson III 116.00 300.00 34,800.00 

prep for proposal review 

research re: ground source heat pumps 

review proposals for completeness 1 

review proposals for completeness 
review proposals for content 
travel to+from conway 

mtg w/k.childs+k.powell, mtg w/selectlon comm, 
review proposals for content, identify-Hab relevant info 
review proposals, Identify areas for review by engrs+comm. 
review issuesfor consideration, prepare draft of template 
prep for mtg on 9/15 

travel to conway, meet w/k.childs+k.powell, meet w/committee for proposal evaluation and discuss ranking 
meet w/m.wolfe+dennis re:sefaira, document review, and proposal evaluations, 
review st.james+mb middle proposals for similarities and difference with Carolina forest 
review and evaluate hvac systems, prepare talking points for prelim rankings 

review and evaluate electrical/high perfand energy positive, talking points for preliminary rankings • 

review sefaira data and prelim rankings ; 

prep, travel to/from conway, meet with k.childs+k.powell and mtg w/evaluation committee 
review proposals for Ipb3 scoring, identify kahn references to onsite PV, tel w/j. defeo and attys. 

develop scoring for proposals, tel w/j.defeo and attys. review submittals for interview questions. j 

Administration 


Alethea Peebles 


4.00 

75.00 

300.00 



Professional Fees subtotal 

120.00 


35,100.00 


Relmbursables 

Date 

Units 

Rate 

Billed 

Amount 


Mileage 

09/08/2015 

210.00 

0.63 

132.30 


Site Visit Mileage 09/08/15- Columbia 

09/15/2015 

474.00 

0.63 

298.62 


Site Visit Mileage 09/15/15 - Conway 






Childs & Halligan Law Firm 

Invoice number 102736 


Invoice date 10/01/2015 

i 

1 





Page 1 of 2 

! 
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b a f s o n 

associates 

Childs & Halligan Law Firm 

Project 2014-73 E HORRY COUNTY SCHOOL DISTRICT . EXPERT WITNESS 
Reimbursables 


Invoice number 10273S 

Date 10/01/2015 


Billed 

Date Units Rate Amount 


Mileage 

Site Visit Mileage 09/24/15- Conway 


09/24/2015 474.00 0.63 298.62 


Subtotal 729 .54 

Reimbursables subtotal 729.54 


Invoice total 


35 , 829.54 


If payment Is not received within 30 days, a finance charge of 1 1/2% per month will be added to your balance. This Is based on an 
annual percentage rate of 18%. 


Childs & Halligan Law Firm 


Invoice number 102736 


Invoice date 10/01/2015 
Page 2 of 2 
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b a t s o n 

associates 


Batson Associates, Inc. 

415 West Washington Street 
Greenville, SC 29601 
864-233-2232 


Childs & Halligan Law Firm 

Invoice 

number 

102768 

Attn: Mr. Blc Halligan 

P O Box 11367 

Date 


11/02/2015 

Columbia, SC 29211-1367 

Project 

2014-73 E 

HORRY COUNTY SCHOOL 


DISTRICT - EXPERT WITNESS 


' TERMS: Net Upon Receipt 

For Architectural Services Rendered from October 1, 2015 through October 31,2015. 


Professional Fees 


Principal In Charge 
Louis P. Batson III 

Q&A for interview 

finalize commentary, Q&A 

review Defeo e-mail and tel w/k.childs, k.powell 


Billed 

Hours Rate Amount 

12.50 300.00 3,750.00 


Invoice total 


3,750.00 


if payment is not received within 30 days, a finance charge of 1 1/2% per month will be added to your balance. This is based on an 
annual percentage rate of 18%. 


Childs & Halligan Law Firm 


Invoice number 102768 


Invoice date 11/02/2016 
Page 1 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 

Categories: 


Keith R. Powell 

Tuesday, November 10, 2015 1:26 PM 
William F. Halligan 
Horry contracts drafts 

RE: Horry School Projects; RE: Horry School Projects; RE: Horry School Projects 

Follow up 
Flagged 

Red Category 


l 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, November 11, 2015 10:54 AM 
Robbie Ferris 

RE: Hcs new schools early site packages 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Sentiment is not to do anything unusual. You should build your schedules from the 19th I guess, or maybe the 20th if that 
is when you will have business license, insurance and bonds. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

-Original Message- 

From: Robbie Ferris [mailto:RFerris@sfla.biz ] 

Sent: Monday, November 09, 2015 5:18 PM 

To: Keith R. Powell; Ara Fleinz < AFteinz@horrvcountvschools. net > 

Cc: Danielle Davis; Mike Wawrzyniak; Ryan Parker, JOHN H.RICHARDS 
Subject: Hcs new schools early site packages 

Keith/ Ara, 

We would very much like to submit the early site packages for agency approval as soon as possible. Every day gained on 
the front end of the project is a day gained at the back end of the project. Please consider our request to have the owner 
sign the early site package applications so we can submit them sooner than later. We fully understand that our 
submission of these early site packages would be done at risk. 

Thank you for your consideration of this request. 

Robbie 

Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 11, 2015 5:01 PM 
Keith R. Powell 
Firstfloor 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Keith, 

Firstfloor energy positive has 3 member managers. This allows any of the 3 managers to sign for the company. 

I will be the primary 

Richard Green and Eric Lindstrom are also member managers and can sign for the company. Apparently some smart 
lawyer suggested this so that documents could still be signed if someone goes on vacation etc...Vacations are not 
common occurrences with me so it will not likely be an issue. 

Robbie 


sfi+a 

hTUIItlCU 

Robert W. Ferris, AIA, REFP, LEED AP 
CEO/President 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919,610.2251 

Fax: 919.573,6355 

rferris@sfl a.biz 

ww w.sfla.b iz 


first 

fjoor 


t 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 11, 2015 9:08 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the contract issued in 

the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• 1.1.3-The projects physical characteristics should refer back to the design builders proposal 

• 1.1.9- This should also reference the design builders proposal 

• 1.4.1-The design build proposal should be attached to make it a part of the design build documents 

• 2.1-1 would prefer to leave this article in the contract. Our team members relied on this provision being in the 
contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far more reasonable 
than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to pay contractors within 7 days on 
projects that we own and it is serious motivator. When you pay fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1% per month is normal. Do they have problems with 
paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days - this job needs to move fast. 

• 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the work. For 
example- the owners technology contractor destroys the ceilings the day before the building opens. Why should 
the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout and release of 
retainage. 

• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but unless I am missing 
something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat at MB middle. 
Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then use the 
construction documents and, further, if there is a problem make the Design Builder and Architect responsible for 
that problem. I would leave this "as is" in the original contract. 

• 13.2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the contract. We could 
define what reasonable is if you would be more comfortable. 

• A.3.1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the owner to comply 
with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks asap. 

sfea 

A. scmii C T j 
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Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919,610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Follow Up Flag: 

Flag Status: 

Thanks. I ran it in "variance check" mode this time, so as I told your colleagues, it looks quite different from the earlier 
version but I didn't actually change all that much in the text. I think a lot of these were in the one published in the 
addendum, but that does not mean we cannot make reasonable adjustments. However I'll have to do more discussions 
with HCS about anything that changes from the original that is not just filling in blanks. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia. South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege, If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


Keith R. Powell 

Thursday, November 12, 2015 10:12 AM 
Robbie Ferris 
RE: HCS contracts 

Follow up 
Flagged 


From: Robbie Ferris [Yn ailto:RFerris@sfla,biz] 

Sent: Wednesday, November 11, 2015 9:08 PM 
To: Keith R. Powell 
Subject: HCS contracts 

Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the contract issued in 
the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• 1.1.3-The projects physical characteristics should refer back to the design builders proposal 

• 1.1.9- This should also reference the design builders proposal 

• 1.4.1-The design build proposal should be attached to make it a part of the design build documents 

• 2.1-1 would prefer to leave this article in the contract. Our team members relied on this provision being in the 

contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far more reasonable 
than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to pay contractors within 7 days on 
projects that we own and it is serious motivator. When you pay fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1% per month is normal. Do they have problems with 

paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days-this job needs to move fast. 

• 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the work. For 
example- the owners technology contractor destroys the ceilings the day before the building opens. Why should 
the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout and release of 
retainage. 
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• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but unless I am missing 
something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat at MB middle. 
Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then use the 
construction documents and, further, if there is a problem make the Design Builder and Architect responsible for 
that problem. I would leave this "as is" in the original contract. 

• 13.2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the contract. We could 
define what reasonable is if you would be more comfortable. 

• A.3.1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the owner to comply 
with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks asap. 


sfi+a 

A X c H ) i E C i :■ 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 
SfL-i-a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

r ferris @sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Thursday, November 12, 2015 5:20 PM 
Keith R. Powell 
Plorry county schools 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

This relates back to Our proposal taking precedent over the RFP. We had additional allowances in our proposal that were 
not outlined in the RFP. For example we had $200,000 for landscaping in our proposal. 

Sent from my iPhone 
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Sheri L. Wainscot* 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 

Flag Status: 

Categories: 

Ok 

I understand, I will go back and look at my rfp version again 
I do think many of my comments would accrue to the benefit of the district 
As well as to us 
Robbie 

Sent from my iPhone 

On Nov 12, 2015, at 10:12 AM, Keith R. Powell <kpowellj5)c hilds-halliga n.net> wrote: 

Thanks, I ran it in “variance check" mode this time, so as I told your colleagues, it looks quite different 
from the earlier version but I didn't actually change all that much in the text. I think a lot of these were 
in the one published in the addendum, but that does not mean we cannot make reasonable 
adjustments. However I'll have to do more discussions with HCS about anything that changes from the 
original that is not just filling in blanks. 


Robbie Ferris <RFerris@sfla.biz> 
Thursday, November 12, 2015 9:06 PM 
Keith R. Powell 
Re: HCS contracts 
imageOOl.png 

Follow up 
Flagged 

Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this o-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris [ mai l to:RFerris@ sfl a.biz 1 
Sent: Wednesday, November 11, 2015 9:08 PM 
To: Keith R. Powell 
Subject: HCS contracts 

Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the 
contract issued in the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• 1.1.3-The projects physical characteristics should refer back to the design builders proposal 

• 1.1.9- This should also reference the design builders proposal 

• 1.4.1-The design build proposal should be attached to make it a part of the design build 
documents 
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• 2.1-1 would prefer to leave this article in the contract, Our team members relied on this 
provision being in the contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far 
more reasonable than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to 
pay contractors within 7 days on projects that we own and it is serious motivator. When you pay 
fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1% per month is normal. Do they have 
problems with paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days -this job needs to move fast. 

• 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the 
work. For example- the owners technology contractor destroys the ceilings the day before the 
building opens. Why should the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout 
and release ofretainage. 

• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but 
unless I am missing something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat 
at MB middle. Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then 
use the construction documents and, further, if there is a problem make the Design Builder and 
Architect responsible for that problem. I would leave this "as is" in the original contract. 

• 13.2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the 
contract. We could define what reasonable is if you would be more comfortable. 

• A.3,1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the 
owner to comply with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks asap. 

<image001.png> 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 

"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 12:15 PM 
Keith R. Powell 
Horry allowance 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

I recall the board approving funds to restore the owner contingency. I assume that contingency will be held outside of our 
contract, however if we want it inside of our contract for some reason we can do that but we would have to increase The 
contract amount by the amount of the owner contingency. I am fine with it either way. 

Robbie 

Sent from my iPhone 
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Sheri L. Wainscot* 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 3:10 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry and I and the owner sign 
contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if applications for payment are received 
by the 23 rd you get paid by the 10 th , You might want to confirm that the 23 rd is there magic date for applications for 
payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 
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Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 


Article 3.1.5.1 


Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for each school 
except that we have 250,000 for myrtle beach middle school. Our overhead and profit is outside this number. This is the 
amount that we can issue to subcontractors for the actual work. If we don't spend all of this HCS will get it back. You can 
list this in the allowance section or the contingency section, I don't think it matters... 


CF MB SJ SM SE 


total not including 


the landscape allowance 
1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035.000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 


$ 1,500,000 $ 1,500,000 

$ 1,500,0C 

$ 350,000 

$ 350,000 

$ 350,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 750,000 

$ 750,000 

$ 750,000 


$ 

150,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 125,000 

$ 125,000 

$ 125,000 

$ 1,865,000 $ 1,865,000 

$ 1,865,0 

,390,000 $ ! 

5 ,390,000 $ 5 

,540,000 < 


0 $ 1,250,000 $ 1,000,000 
$ 350,000 $ 250,000 

$ 650,000 $ 500,000 

$ 750,000 $ 600,000 

$ 350,000 

$ 150,000 $ 150,000 

$ 125,000 $ 100,000 

10 $ 1,645,000 $ 1,275,000 
4,920,000 $4,225,000 $ 25,465,000 



Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rfe rris@sfla.biz 

www.sfla.biz 


"I’d put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 


2 


PAPR - 003779 



Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Friday, November 13, 2015 3:42 PM 
Robbie Ferris 
Re: HCS contracts 
image002.png 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Categories: 


Red Category 


Not a bad idea. I have morning booked up Thursday but could probably arrive mid afternoon. 

Working on the owner rep issue. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www .chi ld shall jgan.co m 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 13, 2015, at 3:10 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry and I and the 
owner sign contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if applications for 
payment are received by the 23 rd you get paid by the 10 th . You might want to confirm that the 23 rd is 
there magic date for applications for payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 


Article A.4: 

Carolina Forest Middle School: 
Superintendent: Mark Branch 
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Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent; Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 

Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for 
each school except that we have 250,000 for myrtle beach middle school. Our overhead and profit is 
outside this number. This is the amount that we can issue to subcontractors for the actual work. If we 
don't spend all of this HCS will get it back. You can list this in the allowance section or the contingency 
section, I don't think it matters... 


CF 


MB 


SJ 


SM 


SE 


to 


tal not including the landscape allowance 


1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035.000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 

25,465,000 


$ 1,500,000 $ 1,500,000 
$ 350,000 $ 350,000 

$ 650,000 
$ 750,000 


$ 650,000 
$ 750,000 


$ 1,500,000 $ 1,250,000 $ 1,000,000 
$ 350,000 $ 350,000 $ 250,000 

$ 650,000 $ 650,000 $ 500,000 

$ 750,000 $ 750,000 $ 600,000 

$ 150,000 $ 350,000 

$ 150,000 $ 150,000 $ 150,000 $ 150,000 $ 150,000 

$ 125,000 $ 125,000 $ 125,000 $ 125,000 $ 100,000 

$ 1,865,000 $ 1,865,000 $ 1,865,000 $ 1,645,000 $ 1,275,000 
$ 5 ,390,000 $ 5 ,390,000 $ 5 ,540,000 $ 4 ,920,000 $ 4,225,000 $ 


<image002.png> 

Robert W. Ferris, AIA, REFP, LEED AP 
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CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@ sf la.biz 

ww w.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 


3 


PAPR - 003782 



I 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 

Ok 

Let me know 
Sent from my iPhone 

On Nov 13, 2015, at 3:42 PM, Keith R. Powell < kpowell(5)childs-halligan.net > wrote: 

Not a- bad idea. I have morning booked up Thursday but could probably arrive mid afternoon. 

Working on the owner rep issue. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


Robbie Ferris <RFerris@sfla.bi 2 > 
Friday, November 13, 2015 3:43 PM 
Keith R. Powell 
Re: HCS contracts 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 13, 2015, at 3:10 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry 
and I and the owner sign contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if 
applications for payment are received by the 23 rd you get paid by the 10 th . You might 
want to confirm that the 23 rd is there magic date for applications for payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
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I 


Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 

Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance 
of $200,000 for each school except that we have 250,000 for myrtle beach middle 
school. Our overhead and profit is outside this number. This is the amount that we can 
issue to subcontractors for the actual work. If we don't spend all of this HCS will get it 
back. You can list this in the allowance section or the contingency section, I don't think it 


matters... 

CF 

MB 

SJ 

SM 


SE total not including the landscape allowance 




1030.000 - Owner Furniture Allowance 

$ 1,500,000 $ 1,500,000 

$ 1,500,000$ 1,250,000 $ 1 

,000,000 

1031.000 - Owner Hardware Allowance 

$ 350,000 

$ 350,000 

$ 350,000 

$ 350,000 

$ 

250,000 

1032.000 - Owner Controls Allowance 

$ 650,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 

500,000 

1033.000 - Owner Fire Alarm Allowance 
600,000 

$ 750,000 

$ 750,000 

$ 750,000 

$ 750,000 

$ 
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$ 150,000 


1034.000 - Owner Playground Equip. All 
350,000 

1035.000 - Owner Special Inspections All 
150,000 

1036.000 - Owner Commissioning Alio 

100,000 

1037.000 - Owner Technology Allowance 
,275,000 


$ 


$ 150,000 $ 150,000 

$ 125,000 $ 125,000 

$ 1,865,000 $ 1,865,000 


$ 150,000 $ 150,000 $ 

$ 125,000 $ 125,000 $ 

$ 1,865,000 $ 1,645,000 $ 1 


,225,000 $ 25,465,000 


$ 5 ,390,000 $ 5 ,390,000 $ 5 ,540,000 $ 4,920,000 $ 4 


<image002.png> 

Robert W. Ferris, AIA, REFP, LEED AP 
CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferri s@sfla. biz 

www.sfla.bi z 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out 
before we tackle that." Thomas Edison, in conversation with Henry Ford and Harvey 
Firestone, March 1931, 
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Sheri L. Wainscott 


From: 

Robbie Ferris <RFerris@sfla.biz> 

Sent: 

Friday, November 13, 2015 4:57 PM 

To: 

Keith R. Powell 

Subject: 

FW: Horry County School Schedule VS Proposal 

Attachments: 

HCS - 4 School Combo - Schedule 09.01.15.pdf; HCS - 5 School Combo -11.11.15 REV# 
l.pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith, 

I have included the email chain with our project manager so in case I don't fully describe the dates were proposing you 
will have the benefit of the schedule in his words. 

We propose reducing the total duration from 575 days to 566 days in exchange for a bit of grace in how we get there. In 
our individual schedules ,in our proposal, we made a mistake. We scheduled pilings on the wrong school so we 
corrected that mistake here. We propose you use the "revised" dates below for the contract. As far as Socastee MS goes 
my ideas are as follows: 

Option 1: 547 days from a notice to proceed if pilings are not needed and 566 days if pilings are needed. 

Option 2: A schedule will be determined once a site is selected but it is expected that the schedule will 
approximate the schedule for Socastee Elementary School 

Robbie 

From: Ryan Parker [mailto:rparker@metconus.com] 

Sent: Wednesday, November 11, 2015 7:13 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilyaw@taloving.com); Mike Mitchell (mmitchell@taloving.com); 
mrichter@taloving.com; rlangston@taloving.com 
Subject: RE: Horry County School Schedule VS Proposal 

Robbie, 

We need to discuss this tomorrow in depth so that everyone is on the same page before you submit to anyone with 
Horry County or their council. 

• Notes 

o St. James and Carolina Forest had the pile activities switched which accounts for the difference in their 
duration 

o The proposal asked for a schedule for the 4 school combo. An assumption was made that land would be 
bought and mass grading drawings could be prepared close to or before the 10/5 start date. That didn't 
happen so the elementary school took the place of the middle school. 

• Myrtle Beach Middle School 

o Original 10/5 thru 4/3 - 546 
o Revised 11/19 thru 5/19 - 547 

• St. James Intermediate School 

o Original 10/5 thru 3/10 - 522 
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o Revised 11/19 thru 6/2 - 561 

• Carolina Forest Middle School 

o Original 10/5 thru 4/25 - 568 
o Revised 11/19 thru 5/5 - 533 

• Socastee Elementary 

o Original 10/5 thru 5/2-575 
o Revised 11/19 thru 6/7 - 566 

• Socastee Middle School 

o No land at time of original subcontract 
o Original 4 School combo schedule didn’t include elementary. 


With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.374.2766 | email.rparker@metconus.com 
website | linkedin [ twitter | instagram 


metcon 

■aiUUVM ■ HMUHHCIIMI 


PEMBROKE J RALEIGH | CHARLOTTE | COLUMBIA 


From: Robbie Ferris [maiJto;RFerns@sf!a,biz] 

Sent: Wednesday, November 11, 2015 4:24 PM 
To: Ryan Parker 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dp hily aw@talovinq.coml: Mike Mitchell (mmit chell@talovinq.com ); 
mric hter @talo v ing .co m ; rlan qston@talovi nq.com 
Subject: RE: Horry County School Schedule VS Proposal 

• Ryan, We need the days for each individual project since we have 5 contracts. This would be the days "From the 
Schedule submitted with the proposal” 


From: Ryan Parker [ mailto:rparker@metconus.com 1 
Sent: Wednesday, November 11, 2015 2:03 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilya w@taloving.com l; Mike Mitchell (mmitc hell@talovinq.com l; 
mrichte r @tal o vinq.com ; rlan aston@talovina.com 
Subject: Horry County School Schedule VS Proposal 

Robbie, 

In response to your question via text. “ The contract states the number of calendar days from a notice to proceed 
as opposed to a stipulated day. Ryan please tell me the number of calendar days in our proposal that was from 
the date we had shown them signing the grading application until we had shown the project being complete. ” 

• From the Schedule submitted with the proposal 

o Civil Mas Grading Drawings in for review October 5th 2015 
o Final Completion of all 4 projects 5/2/17 
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o Total Calendar Days - 575 

• From the Updated Schedule - (conference call at 3:00 PM with Civil Engineer and Southern Asphalt) 
o Civil Mass Gradign Drawings in for Review - 11/19/2015 
o Final Completion for all 4 projects - 6/7/2015 

■ This doesn’t include Socastee Middle which we don’t have a site for. It is handled 
differently based on assumptions of when we will be given the site, 
o Total Calendar Days — 566 Days 

With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 j mobile 910,374.2766 | emaihrparker@metconus.com 
website | linkedin | twitter | instaqram 


metcon Pembroke | raleigh | charlotte | Columbia 
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HCS - Combo Four Schools 


Classic Schedule Layout 


Activity ID AdMy Name 

1 

Planned 

Duration 

Start 

Finish 

HCS - COMB4 HCS - Combo Four Schools 


432 10-Sep-15 

02-May-17 

HCS - COMB4.1 Design/Permiting 


135 10-Sep-15 

14-Mar-16 

A1560 CM - Mass Grading Drawings 


20 10-Sep-15 

02-Oct-15 

A106Q Project Award 


0 

05-Od-ir 


A1070 Contract Negotiaion 


10 

05-Od-15 

16-Oct-15 

A108G Owner Design Review 


10 

OS-Od-15 

16-Oct-15 

A1540 Preliminary agency revwws-OSFJOOT.SCDHEC. local 


20 OS-Oct-15 

30-Oct-15 

; A1590 Civil - Mass Grading Permit Review 


35 

05-Oct-15 

20-Nov-15 

A1620 CM - Final Drawings 


40 

05-Oct-15 

27-Nov-15 

A1550 Contract Executed 


0 

19-Oct-15 


A1580 , ArchteduraVMEP Design 


65 

l9-Od-15 

15-Jar>-16 

A1900 Mechanical Pent House Design and SD 


40 

l9-Oct-15 

11-Deo15 

A1640 Strudural Design 


25 

26-Oct-15 

27-Nov-15 

A1600 Mass Grading Permit Issued 


o 

23-N0V-15 


A1010 Strudural Permiting 


20 

30-Nov>-15 

25-Deo-15 

A1630 CM - Final Permit Review 


40 

30-Nov-15 

22-Jan-16 

■ t A1910 Mechanical Penthouse Permitting 


30 

14-Oec-15 

22-Jan-16 

A1670 ArchleduraVMEP Permiting 


40 

18-Jao-16 

11-Mar-16 

A1680 ArchiteduralfBuilding Permit Issued 


0 

14-Mar-16 


HCS-C0MB4.2 Construction 


392 

02-Nov-15 

02-May-17 

A1860 Carofna Forest Middle - Site Timber Operations 


30 02-Nov-IS 

11-Deo-15 

A1830 Myrtle Beach Middle - Demo 


35 

16-Nov-15 

01-Jan-16 

A1750 Structural Shop Drawings - SteeVPrecast 


15 

14-Deo-15 

01-Jan-16 

A1780 St James Intermediate - Site Clearing 


25 14-Deo15 

15-Jan-16 

A1870 Carolina Forest Middle - SSe Remediations 


40 

14-Deo-15 

05-Feb-16 

A1760 Steel Fab 


25 

04-Jan-16 

05-Feb-16 

A1770 Precast Fab 


25 

04-Jan-16 

05-Feb-16 

A1840 Myrtle Beach Middle - Site Clearing and Building Pad 


20 04-Jan-16 

29-Jan-16 

A1790 St James Intermediate - Bukfcig Pad 


15 

1&Oan-16 

05-Fet>-16 

A1880 Carolina Forest Middle - Instal Piles 


20 

25-Jan-16 

19-Feb-16 

A1850 Myrtle Beach Middle - Foundations through CompeRion 


306 

01-Feb-16 

03-Apr-17 

A1820 St James Intermediate - Erect Steel Through Completion 


285 

08-Feb-16 

10-Mar-17 

A1890 i Carolina Forest Middle ♦ Foundations to CompeRion 


317 

08-Feb-16 

25-Apr-17 

A1920 Socastee Middle - Foundations to Completion 


310 24-F«b-16 

02-May-17 


3.2015 


Qtr 1,2016 i Qtr 2,2016 


Ol-Sep»15 13:30 
Qtr 4,2017 3TS 


Qtr 4,2015 


Qtr 3.2016 


Qtr 4.2016 


Qtr 1.2017 


Qtr 2,2017 


Qtr 3,2017 


jAug Sep Oct Nov Dec | Jan | Feb ; Mar | Apr [ May Jun Jul I Aug Sep Oct Nov Dec t Jan Feb Mar I Apr I May jJun Jul Aug I Sep j Oct J Nov 


Dec Jan] 


Civil- Mass Grading Drawings 
> Proje ct Award 



r 02-May-17, HCS>- COMB4 HCS-Combo Four Schod 


' l£-Mar*16, HC>S - C0MB4.1 Design/Perrnittng 


Qontraqt Negcitiaion 
J Owner Design: Review 

S iEjninaryjagency reviews-OSF.DOT>SCDHEC, local 
CM - Mass Grading Permit Review 
2 ! CM -j Final Drawings 
• C a- “rajs Executed 

_| Ardiitectural/MEP Design 
Q Mechanical Pent House Design and SD 
Structeral Design 

grading Pemiiit Issued 
Structural Permiting 

CM - Final Permit fkeview: 

Mechanical Penthouse Permitting 

I ArrhitecturayMEP Permaing 

ArchHecturaVBuflding Permit;lssuec( 


’ 02-May-17, HCS'- COMS4.2 Construction 


CafoSna Forest Middle - Sitei Timber Operations 
• Myrtle Bea'ch Middle-D'emo 
*=3 : Structural Shop Drawings - SteeTPrecast 
r—t H St James Intermediate - S'<e Clearing 

' i ~\) Carolina Forest Middle:- S'fte Remediattons: 
Ste-elFab' 

Precast Flab 

Myrtle Beach Middle - Site Clearing arid Building Pad 
St James Intermediate r Building Pad 
CaroBna Forest Middle - InstaB Piles 


—3 MyrjJe Beach Middle - Foundations through Compeltlon 
St'James Intermediate' - Ered SteelThrough Completion 

i Carolina Forest Middle - Foundations to CompeRion 
i Socastee Middle - Foundations to Completion 


Actual Work 
I Remaining Work 


I Critical Remaining Work 
► Milestone 


f Summary 


[TASK filter All Activities 


© Primavera Systems, Inc .j 
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HCS - Combo Four Schools 


Classic Schedule Layout 


Activity ID 

_1- 

Activity Name 

Planned 

Duration 

Actual 

Duration 

Activity % 
Complete 



HCS-COMB4 HCS - Combo Four Schools 

430 

24 


01-Sep-15A 23-Jun-17 

HCS - COMB4.1 Design/Permiting 

118 

24 


01-Sep-15 

14-Apr-16 

A1560 

Civil - Mass Grading Drawings 

20 

24 

100% 

01-Sep-15 

29-Sep-1f 

A1060 

Project Award 

0 

0 

0% 

02-Nov-15* 


A1070 

Contract Negotiaion 

13 

0 

0% 

02-Nov-15 

18-NOV-15 

A1080 

Owner Design Review 

13 

0 

0% 

02-Nov-IS 

18-Nov-15 

A1540 

Preliminary agency reviews-OSF.DOT.SCDHEC, | oca ] 

20 

0 

0% 

19-NOV-15 

16-Dec-15 

A15S0 

Contract Executed 

0 

0 

0% 

19-Nov-15 


A1580 

Architectural/MEP Design 

65 

0 

0% 

19-NOV-15 

17-Feb-16 

A1590 

Civil - Mass Grading Permit Review 

35 

0 

0% 

19-Nov-15 

06-Jan-16 

A1620 

Civil - Final Drawings 

65 

0 

0% 

19-Nov-15 

17-Feb-16 

A1640 

Structural Design 

25 

0 

0% 

19-NOV-15 

23-Dec-15 

A1900 

Mechanical Pent House Design and SD 

40 

0 

0% 

19-NOV-15 

13-Jan-16 

A1010 

Structural Permiting 

20 

0 

0% 

24-Dec-15 

20-Jan-16 

A1600 

Mass Grading Permit Issued 

0 

0: 0% 

07-Jan-16 


A1910 

Mechanical Penthouse Permitting 

30 

0 

0% 

14-Jan-16 

24-Feb-16 

A1630 

Civil - Final Permit Review 

30 

0 

0% 

18-Feb-16 

30-Mar-16 

A1670 

Architectural/MEP Permiting 

40 

0 

0% 

18-Feb-16 

13-Apr-16 

A1680 

Architectural/Building Permit Issued 

0 

0 

0% 

14-Apr-16 


HCS - COMB4.2 Socastee Middle 

100 

0 


19-Nov-15 

06-Apr-16 

A1930 

Socastee Middle - Mass Grading Drawings 

25 

0 

0% 

19-Nov-15 

23-Dec-15 

A1940 

Socastee Middle - Mass Grading Permit Review 

35 

0 

0% 

24-Dec-15 

10-Feb-16 

A1950 

Socastee Middle - Site Clearing 

30 

0 

0% 

14-Jan-16 

24-Feb-16 

A1960 

; Socastee Middle - Site Prep to Building Pad 

30 0 

0% 

25-Feb-16 

06-Apr-16 

HCS - COMB4.3 Construction 

407 

0 


03-Dec-15 

23-Jun-17 

A1860 

Carolina Forest Middle - Site Timber Operations 

30' 0 

0% 

03-Dec-15 

13-Jan-16 

A1830 

Myrtle Beach Middle - Demo 

35 

0 

0% 

17-Dec-15 

03-Feb-16 

A1780 

Socastee Elementry - Site Timber Operations 

25 

0 

0% 

24-Dec-15 

27-Jan-16 

A1750 

Structural Shop Drawings - Steel/Precast 

15 

0 

0% 

07-Jan-16 

27-Jan-16 

A1790 

St James Intermediate - Site Prep & Building Pad 

30 

Oi 0%; 07-Jan-16 

; 17-Feb-16 

A1870 

Carolina Forest Middle - Site Prep and Building Pad 

30 i 0 

0% 

07-Jan-16 

17-Feb-16 

A1760 

Steel Fab 

25; 0 

0% 

28-Jan-16 

02-Mar-16 

A1770 

Precast Fab 

25 

0 

0% 

28-Jan-16 

02-Mar-16 


g 

•Hr 

* r, : 


11-Nov-15 18:46? 

j|-| |4| 1 jjjj B|b] |j[j|hj ^ raj ra 


-1 J 


T 14tApr-16, HC;S 


T 23-Jun-,17, 

COM^4.1 Desjgn/Rej 


ivfl A Mass Grading; Drawirigs 
Project;Aw?rfl : : 

\j : Cdntract Ne-gbti&ibn 
p Dwner Design Review 

Preliminary agenoy reviews-OSF,,DO , T;sCDMf^ 
Contract Executed 
Z3 Arphitec}ujraii/iyi$F| Design 


Ci\/il- Wlass Grading Perrhit RevifeW 
3: Civil -:Final:Draw ; ngs 
Structural; Design 1 

Mechanical Pent House Design and SD 
St(upturel;Perjmiting 
MafeS Grhdirig:Pbrtnit IsSiied 


□; Mechanical; Penthouse; Permitting 
♦O Civil - Final Permit Review 
;; Architecturai/MER Rernrliting 

}*♦ Arphitectura|/Suilding;Pprmit Issued 
06-A£r-16,:HCS i CQli/IB4;2: Socastee P 

SpceqteelWIjdjdle i- lyipsjs (Grading Drawings 
1 ““Pi] Socastee Middle-Mass GradirigPerhiit Re 
ijj-p Socastee Middle r Site Clearing : 

S-tCJ Socastee Middle-jSite Prep'to Building 

23-Jutv.17, 


C 


Actual Work 


Remaining Work ♦ ♦Milestone 


□ Critical Remaining Work ’ 


' Summary 


JjjS] ■ Carolina Forest Middle-Site Timber Operati 
Myrtle Beach Middle - Demo 
C Spc^stee ; Elementry - $itp Timber bperptiprj 
**C Structural:Shop; Drawings - Steei/Precast 
' $t';J?mes Intermediate ? $itp f’nep & Duilijir 
CarOliha Fotebtl Middle - Site Ptep drtd Bui 

P ;Steel :Fab , , , 

Precast Fab 
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HCS - Combo Four Schools 


Classic Schedule Layout 



Socastee Elementry - Site Prep to Building Pad 
Myrtle Beach Middle - Site Clearing and Building Pad 
St.James Intermediate - Install Piles 


Carolina Forest Middle - Foundations to Completion 


Myrtle Beach Middle - Foundations through Completion 
’ Socastee Elementry- Building Piles 
St James Intermediate - Foundations through Completion 
Socastee Elementry - Foundations to Completion 
Socastee Middle - Foundations through Completion 


0% 28-Jan-16 

nToiSfie" 

0% 18-Feb-16 
~0%18^Feb-16 
*0% 'Q3-Mar-16' 

0% T(VMaM6 

0% 'l7-MaM6 _ 
0% 07-Apr-16 
0% 07-Apr-16~ 


IHIBBIKIEiBK&lIBBIilKlBBiiElliSBlI 


09-Mar-16 
02-Mar-i 6 
16-Mar-16 
05^ May-17 


19-May-17 


06-Apr-16 

~02-Jun-TT 

07-Jun-17 

~23-Jun-17 


Actual Work 
Remaining Work ♦ 


□ Critical Remaining Work ' 
♦ Milestone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris < RFerris@sfla.bi 2 > 
Friday, November 13, 2015 3:10 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: 
Flag Status: 


Follow up 
Completed 


Keith, 

Would it make ^ense if you set up a meeting for next Thursday where we go to Horry and I and the owner sign 
contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if applications for payment are received 
by the 23 rd you get paid by the 10 th , You might want to confirm that the 23 rd is there magic date for applications for 
payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent: PhilAsslynn 


l 


PAPR - 003792 



Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 


Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for each school 
except that we have 250,000 for myrtle beach middle school. Our overhead and profit is outside this number. This is the 
amount that we can issue to subcontractors for the actual work. If we don't spend all of this HCS will get it back. You can 
list this in the allowance section or the contingency section, I don't think it matters... 


CF MB SJ SM SE 


total not including 


the landscape allowance 
1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035.000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 


$ 1,500,000 $ 1,500,000 

$ 1,500,01 

$ 350,000 

$ 350,000 

$ 350,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 750,000 

$ 750,000 

$ 750,000 


$ 

150,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 125,000 

$ 125,000 

$ 125,000 

$ 1,865,000 $ 1,865,000 

$ 1,865,0 

,390,000 $: 

5,390,000 $ £ 

i ,540,000 < 


0 $ 1,250,000 $ 1,000,000 
$ 350,000 $ 250,000 

$ 650,000 $ 500,000 

$ 750,000 $ 600,000 

$ 350,000 

$ 150,000 $ 150,000 

$ 125,000 $ 100,000 

10 $ 1,645,000 $ 1,275,000 
4,920,000 $ 4,225,000 $ 25,465,000 


sfij a 

ARCHITECTS 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.bjz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Flenry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 

Friday, November 13, 2015 4:57 PM 
Keith R. Powell 

FW: Horry County School Schedule VS Proposal 

HCS - 4 School Combo - Schedule 09.01.15.pdf; HCS - 5 School Combo -11.11.15 REV# 
l.pdf 


Follow Up Flag: 
Flag Status: 


Follow up 
Completed 


Keith, 

I have included the email chain with our project manager so in case I don't fully describe the dates were proposing you 
will have the benefit of the schedule in his words. 

We propose reducing the total duration from 575 days to 566 days in exchange for a bit of grace in how we get there. In 
our individual schedules ,in our proposal, we made a mistake. We scheduled pilings on the wrong school so we 
corrected that mistake here. We propose you use the "revised" dates below for the contract. As far as Socastee MS goes 
my ideas are as follows: 

Option 1: 547 days from a notice to proceed if pilings are not needed and 566 days if pilings are needed. 

Option 2: A schedule will be determined once a site is selected but it is expected that the schedule will 
approximate the schedule for Socastee Elementary School 

Robbie 

From: Ryan Parker [mailto:rparker@metconus.com] 

Sent: Wednesday, November 11, 2015 7:13 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilyaw@taloving.com); Mike Mitchell (mmitchell@taloving.com); 
mrichter@taloving.com; rlangston@taloving.com 
Subject: RE: Horry County School Schedule VS Proposal 

Robbie, 

We need to discuss this tomorrow in depth so that everyone is on the same page before you submit to anyone with 
Horry County or their council. 

• Notes 

o St. James and Carolina Forest had the pile activities switched which accounts for the difference in their 
duration 

o The proposal asked for a schedule for the 4 school combo. An assumption was made that land would be 
bought and mass grading drawings could be prepared close to or before the 10/5 start date. That didn't 
happen so the elementary school took the place of the middle school. 

• Myrtle Beach Middle School 

o Original 10/5 thru 4/3 - 546 
o Revised 11/19 thru 5/19 - 547 

• St. James Intermediate School 

o Original 10/5 thru 3/10 - 522 
o Revised 11/19 thru 6/2 - 561 

• Carolina Forest Middle School 


l 


PAPR - 003794 



o Original 10/5 thru 4/25 - 568 
o Revised 11/19 thru 5/5 - 533 

• Socastee Elementary 

o Original 10/5 thru 5/2 - 575 
o Revised 11/19 thru 6/7 - 566 

• Socastee Middle School 

o No land at time of original subcontract 
o Original 4 School combo schedule didn’t include elementary. 


With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. | 763 Comtech Drive |PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.374.2766 | email:rparker@metconus.com 
website | linkedin | twitter | instaqram 


miXSjiSvjXmi 


PEMBROKE | RALEIGH | CHARLOTTE | COLUMBIA 


From: Robbie Ferris fmailto:RFerr is@ sfla.bizl 
Sent: Wednesday, November 11, 2015 4:24 PM 
To: Ryan Parker 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilyaw @ta lovlna.com); Mike Mitchell (mmitc hell@ talovlnq.com); 
mrichter@talovinq.com ; rlangston@taloving.com 
Subject: RE: Horry County School Schedule VS Proposal 

• Ryan, We need the days for each individual project since we have 5 contracts. This would be the days "From the 
Schedule submitted with the proposal” 


From: Ryan Parker fmailt o:rparker@metconus.coml 
Sent: Wednesday, November 11, 2015 2:03 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dD hilyaw@taloving.co m): Mike Mitchell fmmitchell@talovina.com ): 
mrichter @talov ing.com; rlanqst on@tal ovina.com 
Subject: Horry County School Schedule VS Proposal 

Robbie, 

In response to your question via text. “The contract states the number of calendar days from a notice to proceed 
as opposed to a stipulated day. Ryan please tell me the number of calendar days in our proposal that was from 
the date we had shown them signing the grading application until we had shown the project being complete. " 

• From the Schedule submitted with the proposal 

o Civil Mas Grading Drawings in for review October 5th 2015 
o Final Completion of all 4 proj ects 5/2/17 
o Total Calendar Days - 575 

• From the Updated Schedule - (conference call at 3:00 PM with Civil Engineer and Southern Asphalt) 
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o Civil Mass Gradign Drawings in for Review -11/19/2015 
o Final Completion for all 4 projects - 6/7/2015 

■ This doesn’t include Socastee Middle which we don’t have a site for. It is handled 
differently based on assumptions of when we will be given the site, 
o Total Calendar Days - 566 Days 

With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.374.2766 | email'.rparker@metconus.com 
website | linkedin | twitter | instaqram 
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HCS - Combo Four Schools 


Classic Schedule Layout 


01-S«o-1513:30 


MtylD 

Activity Name 

Planned Start 

Duration 

Finish 

HCS-COMB4 HCS-Combo Four Schools 

432 IO-Sep-15 

02-May-17 

HCS - COMB4.1 Design/Permiting 

135 IO-Sep-15 

14-Mar-16 

A1560 

Civil - Mass Grading Drawings 

20:iQ-Sep-15 

02-Od-15 

A1060 

ProjedAward 

0 05-Oct-15* 


A1070 

Contract Negotfaion 

10 05-OCM5 

16-Oct-15 

A1080 

Owner Design Review 

10 Q5-Od-1S 

16-Od-15 

A1540 

Preliminary agency revfews-OSF.DOT.SCDHEC, bad 

20 05-0d-15 

30-0d-15 

A1S90 

Civil - Mass Grading Permit Review 

35 05-Od-15 

.20-Now 15 

A1620 

Civil - Final Drawings 

40 1 OS-Od-15 

27-Nov-15 

A1550 

Contract Executed 

O' 13-0ct-15 


A1580 

Architedural/MEP Design 

65! 19-Oct-15 

15-Jar>-16 

A1900 

Mechanical Pent House Design and SD 

40.19-Od-15 

11-Dec-15 

A1640 

Structural Design 

25 26-Od-15 

27-Nov-15 

A1600 

Mass Grading Permit Issued 

0 2S-N0V-15 


A1010 

Structural Permiting 

20 30-Nov-l 5 

25-Deo-15 

A1630 

Civil - Final Permit Review 

40'30-Nov-15 

22-Jarv16 

A1910 

Mechanical Penthouse Permftting 

30' 14-Deo-15 

1 22-Jan-16 

A1670 

Archrtectural'MEP Permiting 

40'.1&-Jan-16 

' 11-Mar-16 

A1680 

Architectural/Building Permit Issued 

O' 14-Mar-16 


HCS - C0MB4U Construction 

392 02-Nov-15 

C2-May-17 

A1860 

CaroSna Forest Middle - 5#e Timber Operations 

30 02-Nov-15 

11-Deo-15 

A1830 

Myrtle Beach Middle - Demo 

35'16-N0V-15 

j 01-Jar>-16 

A1750 

Structural Shop Drawings - SteeVPrecast 

15 14-Deo-15 

j OI-Jan-16 

| A178Q 

St James Intermediate - Site Clearing 

25 14-Deo»15 

15-Jan-16 

A1870 

Carolina Forest Middle - Site Remediations 

40'14-Deo-15 

05-Feb-16 

A1760 

Steel Fab 

25 04-Jarv-16 

05-Feb-16 

A1770 

Precast Fab 

25 04-Jan-16 

D5-Feb-16 

[ A1840 

Myrtle Beach Middle - Site Clearing and Bufldmg Rad 

20; 04-Jan-16 

;29-Jan-16 

A1790 

St James Intermediate - Building Pad 

15 18-Jan-16 

05-Feb-16 

A1880 

CaroSna Forest Middle - InstaD Piles 

20 25-Jan-IS 

19-Feb-16 

A18S0 

Myrtle Beach Middle - Foundations through Compeltion 

306. OI-Feb-16 

03-Apr-17 

A1820 

St James Intermediate - Bed Steel Through Completion 

285 1 08-Feb-16 

:1Q-Mar-17 

A1890 

Carolina Forest Middle - Foundations to Compeltion 

317 08-Feb-16 

25-Apr-17 

| A1920 

Socastee Middle - Foundations to Completion 

310 24-Feb-16 

02-May-17 


|3.2015 

Qtr 4. 2015 

Qlr 1.2016 

Qtr 2.2016 

Qtr 3. 2016 1 

Qtr 4. 2016 ; 

Qtr 1.2017 

| Qtr 2, 2017 

Gt'3. 2017 


m 

Aug 

Sen 

Oct Nov | Dec 

Jan i Feb | Mar 

Apr May 1 Jur. 

| Jul j Aug j Sep , 

Oct Nov | Dec j 

Jan Feb j Mar 

Apr : May | 

Jur. 

Jul ) Aug | Sep 

Cc | Ncv | Dec 

Uh 


' 14-Mar-16, HCS - C0MB4.1 DesigtVPerrniling 


CM- Mass Grading Drawings 
► Proje dAward 


Contract Negdtialon 
| C wner DesigniReview 

P re Kanina ryjagency reviews-OSF.DOTiSCDHSC, local 
! Civil- Mass Grading Permit Review 
i CMl-i Final Drawings 

Architectural'MEP Design : 

:hanieal Pent House Design and SD 


rading Permit Issued 
j- H |i : structural Permiting 



.Civi - Fra! Permit Review. 

Mechanical Penthouse Permitting 

ArchftediiraKMEP Permiting 
f** Ajxhitectura/Buidirtg permit-Issued 


P Cefo&na forest Middle - Siej Timber Operations 
3 i Myrtle Beach Middle - Demo 
K0: Structural Shop Drawings - SteeVPrecast 
• i St James Intermediate - Site Clearing 
- aJ ~. 1 i Carolina Forest Middle:- Site Remediations: 

•teSsi&iFibi. •.1.p" 

Precast Fab 

Myrtle Beach Middle - Site Clearing and Building Paid 
St James Intermediate - BuOdjng Pad 
Carolina Forest Middle - Instal Piles 


r 02-May-17, HCS - COM84.2 Construction 


—J Myrtle Beajch Middle - Foundations through CompeBion 
St James Intermediate - Erect Steel -Through Completioh 
- - ■ -• CaroSna Forest Middle - Foundations to Compeltion 
1 Socastee Middle -j Foundations to Completion 


Actual Work 
Remaining Work 


HI Critical Remaining Work 
♦ Milestone 


f Summary 
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iHCS - Combo Four Schools 


Activity ID 


Activity Name 


HCS - COMB4 HCS - Combo Four Schools 
HCS - COMB4.1 Design/Permiting 

A1560 Civil - Mass Grading Drawings 
A1060 Project Award 

A1070 Contract Negotiaion 
A1080 Owner Design Review 

A1540 , Preliminary agency reviews-OSF,DOT,SCDHEC, local 
A1550 ; Contract Executed 

A1580 I Architectural/MEP Design 
A1590 Civil - Mass Grading Permit Review 
A1620 ; Civil - Final Drawings 

A1640 ; Structural Design 

A1900 1 Mechanical Pent House Design and SD 

A1010 ; Structural Permiting 

A1600 Mass Grading Permit Issued 
A1910 i Mechanical Penthouse Permitting 
A1630 ' Civil - Final Permit Review 

A1670 Arohitectural/MEP Permiti ng 

A1680 Architectural/Building Permit Issued 

~ HCS -COMB4^2 Socastee Middle 

A1930 i Socastee Middle - Mass Grading Drawings 
A1940 Socastee Middle- Mass Grading Permit Review 
A1950 Socastee Middle - Site Clearing 
A1960 Socastee Middle - Site Prep to Building Pad 

HCS - COMB4.3 Construction _ 

A1860 Carolina Forest Middle - Site Timber Operations 

A1830 i Myrtle Beach Middle - Demo 

A1780 Socastee Elementry - Site Timber Operations 
A1750 Structural Shop Drawings - Steel/Precast 
A1790 St James Intermediate - Site Prep & Building Pad 

A1870 Carolina Forest Middle - Site Prep and Building Pad 
A1760 SteelFab 


Precast Fab 


Actual Work C 
Remaining Work ♦ 


□ Critical Remaining Work ' 
♦ Milestone 


' Summary 


11-Nov-15 18:41 


01-Sep-15A 23-Jun-17 
01~Sep-15 14-Apr-16 

}0% ~0PSep-15 29-Sep^1 £ " 


0% 02-NOV-15* 

0% 02-NOV-15 

18-NOV-15 

0% 102-Nov-15^ 

~18-Nov-l 5^ 

0% 19-NOV-15 

16-Dec-15 

0% 19-Nov-15 

0% 19-Nov-15 

' 17-Feb-16 

0% 19-Nov-?5 

06-Jan-16 

0% 19-N0V-15 

~17^Feb-lT 

0% 19-NOV-15 

. 23-Dec-15 


0% 19-NOV-15 13-Jan-16 


0% 24-Dec-15 

20-Jan-16 

0% : 07-Jan-16 

0% 14-Jan-16 

24-Feb-16 


0% 18-Feb-16 30-Mar-16 

0%, 18-Feb-16 13-Apr-16 

0% 14-Apr-16 



19 -N 0 V -15 

06-Apr-16 

~0% 

19 -N 0 V- 15 ” 

23-Dec-T5 

0% 

24-Dec-15 

1Q-Feb-~16~ 

0% 

14-Jan-16 

" 24^Feb-16~ 

0% 

25-Feb-16 

06-Apr-16 


03-Dec-15 

23-Jun-T7~ 

0% 

03-Dec-15 

13-Jan-16 

0% 

17-Dec-15 

03-Feb-16 

0% 

24-Dec-15 

27-Jan-16~ 

" 0% 

07-Jan-16 

27-Jan-16 " 

0% 

07-Jan-16 

17-FeM6 

0% 

07-Jan-16 

~ 17-Feb-ld 

"6% 

28-Jan-16 

02~Mar-T6~ 

0 % 

28-Jan-16 

02-Mar-16~ 


23-Jun-17, 

1 : 4tApri-1;6,; i-)C;S ; - (CG^/I$4.1: Obsfgn/pe 
Civil A Mass Grading Drawings 
<► P'rojeptAwarfi 
] Cdntract Negotiated 1 

•s J. j. ii --- 

-p Owner Design Review : 

* Q Prelirrii nary agenoy reviews-OSF;DOT,SCDrtE 
Contract Executed 
■f i ' | , Architpc|tU;rail/iyi£F! Oeisigri 
\ "Cl] Civlil ~ Mas's Grading permit Review 
M_Z]: Ciyil-:Final:Drawings 
)' Structural; Design; 

1 ~ | Mechanical Pent House Design and SD 
; L jj] Structural Aprimjting : 

Mass GradirigPdrhnit IsiUed 

{■ ‘ " * _ T - f " i* *!* “!—i" •!* 7 * T ‘ 

; ’D Mechanical: Penthouse; Permitting 
: j:TC3 : Cjvil - Filial Permit; Review 
: Architecturai/MER Permiting 
«■ !*♦: Arqhjtectufal/^ujlciihgiPermit Issued 

06-A|ir-16, HCS 1 COMB412 Socastee f 

■ $ocaptee : Middle r Mass (Grading Omwihgs 

i Sofcastee Middle - Mass Gradirig Perhnlt Re 

j rji"£3 Socastee Middle *• Site Clearing 

1 Socastee Middle -Site Prepho Building 

j 23-Jun-17,1 

•- - -11 1 * J -r* - ■*- -*• *'* J - J - ■* ■ v 1 -** *’■ J * 1 - 1 * u u ■* ” J - - 

w Q'Xj : Carolina Forest Middle - Site Timber Operati 
Myrtle Beach Middle:-Demo 
- * _ Sppaptee-Elernerjtry- Site jnjnher jCpeiratipn 
Structural; Shop: Drawings - Steel/Rrecast 
■* 9 ■ !n:em,ed,ate * $itp pnep & $uildir 

^ ' 3 : Cdrdiihd Fotebt:Middle;- Site Prep arid BUi 
'Steel Fab ' ’ 

: ’-o Precast Fab 
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HCS - Combo Four Schools 


Activity ID 





















Sheri L. Wainscott 


From: Keith R. Powell 

Sent: Monday, November 16, 2015 2:26 PM 

To: John Gardner; Ara Heinz (AHeinz@horrycountyschools.net); Mark Wolfe 

Subject: draft update 646781 AIA A141 Ex A.docx 

Attachments: 646781 AIA A141 Ex A.docx 


For review & comments. 
646781 AIA A141 Ex A.docx 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www,chi lds-ha lliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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i ; H'W'-k S AIA Document A141™ - 2014 
Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141 ™—2014, _ 
Standard Form of Agreement Between Owner and Design-Builder dated the « » day of << 
)) in the year « >> (the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle School« 


Hoffy-Go unty S dteoti4Di strict» 


i._1415-90 


(ADDITIONS AND DELETIONSV 
;The author of this document 
(has added information 
jneeded for its completion. 
The author may also have 
jrevised the text of the 

! original AIA standard form. 
An <Additions and Deletions 
i Report that;notes added 
! informationjas \ we11 as 
(revisions to the standard 
•.form text is available from 
•the author and should be I 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools. S out h Carolin a, a political su bdivision of the State of S outh 

CprQim 

335 Four Mile Rd. 

Conw ay. SC 29528 


THE DESIGN-BUILDER: 

(Name, legal status and address) 


This document has important: 
legal consequences. 
Consultation, with an 
attorney is encouraged with 
respect to-its completion 
ior modification! J 

Consultation .with 
attorney -is also encouraged 
with respect to 
professional licensing 
requirements in the 
jurisdiction where the { 

Project is located, | 


FLRSTFLOOR ENERGY POS1T1VF LLC, 


Raleigh, NC 27601 


The Owner and Design-Builder hereby amend the Agreement as follows. 



I 

I 



ELECTRONIC COPYING of any 
portion of this AIA Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


AIA Document A141* - 3014 Exhibit A. Copyright 0 2004 and 2014 by The American Institute of Architects. All rights reserved. warnINGi This 
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TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A,3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 
§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the Design-Builder’s 
performance of the Contract after the execution of this Amendment. The Contract Sum shall be one of the following 
and shall not include compensation the Owner paid the Design-Builder for Work performed prior to execution of 
this Amendment: 

(Check the appropriate box.) 

i •; ! I 

[« X »] Stipulated Sum, in accordance with Section A. 1.2 below 

1 { j 

[« » ] Cost of the Work plus the Design-Builder’s Fee, in accordance with Section AT.3 below 

[ <( »: ] Cost of the Work plus the Design-Builder’s Fee with a Guaranteed Maximum Price, in accordance 
with Section A. 1.4 below 

(Based on the selection above, complete Section A. 1.2, A. 1.3 or A. 1.4 below.) 


§ A.1.2 Stipulated Sum J 

I § A.1.2.1 The Stipulated Sum shall be « fortv-five million nine hundre d thirty thousand two h undred twcntv-severi 
I dollars -» ($ «45,930.227.00-»), subject to authorized adjustments as provided in the Design-Build Document^. 



§ ArT.4rTThe-Gost-ef the-Work is as defined-m^Artiele A.5, Cost oi'lho Work, 
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Builder’s Fee: 


§ A,1,4.3.1 11-e -turn of the Cost ol loe Work a wl dwl 
exeeed« »’■($■;«■ » ^subject to additious-aud-dedusti 


4 Fee-i n guaranteed by 4he-Design-Bullder not to 
-m-the-Werk ns provided in the Design Build 


§-A,4.4.3.2 ll 


etnent-ol IheGuurunteed Maximum Pftee 
tea, th e D e si gn Builder’s Fee, and other it< 


r^A (-i'oi\ Dmi' I/ 1 Hn /inrw oi-i fn nr>/1 ftrvt Uftr/i Kil oooats t oH Ui > the Anmer' 

U»CStKt1-DMtla Lnlcttl IICl ItD tlltll 11113 IICTCUjTlvV-CptCU vjj ItIO V/WIICI . 


Cost of the Work c 
aeeepted,} 


§ A.1.4.3,4 Unit Prices, if any: 


Units and-Umitations 


Pfi6e-per Unit-1$M9) 


§ A.1,4.3,5 Assumptions, if any. 


§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5,1,1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 


^ A.1.5.1.3 Provided that an Ajjpl(cation for Payment is received not later than the « >> day df the month, the Owner .... { Formatted: Highlight 
shall make payment of the certified amount to the Design-Builder not later than the « >i day of the « » month. If an 
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Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 
the Owner not later than « >i ( « »;) days after the Owner receives the Application for Payment. 

(Federal, slate or local laws may require payment within a certain period of lime.) 


With e ach Application for Paym ent w he re the Contract - Sum -i s baaed upon tho Cost of th e Work, o r - t he 
swtfi 


receipted invoio e s or invoic e s with ch e ck - v o uch er s attach e d, and any oth e r e v i denc e req uir e d by th e Owner to 
demor n -. l i a te th ut-eaidt-fe htir s eme iasalreadymuide4ry t he D e sign Bui l d e r - on account o f-t h e Co s t - of -t he -Work equa l 
or exceed (^pro gre s s paym en ts al r e a d y rec e ived by th e D e sign Builder, loss (2) that portion of thos e p ay m ents 


Payment; 

§ A.1.5.1.5 With each Application for Payment whe re the Contract Su m-is-based-u pon a St i pu l a ted-S um or Cost of 
th e Work w i U t- a - Gu a rant ee d Max imum Prie e , -the Design-Builder shall submit the most recent Schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. Wh e r e tho 
C'tmUtielSum IS bnsod-on the Cost of the-Work wit h a Guaran leed-Mexon nm Price, the D es ign ;Bu il dor’sP 
be shown separately. The schedule of values shall be prepared in such form and supported by spch data 10 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to .by the OWner,; shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment 

j , 

§ A. 1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner sljall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shaft not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. j | 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shaft not make advahee payments to j i 

suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment .shall be 
computed as follows: ] j \ 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the sHare-of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of « thrcc and one/ half- » 
percent ( « 3.5 -» %) on the Work. Pending final determination of cost to the.pwiicr of Changes in the 
Work, amounts not in dispute shaft be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of « thrce and one-haif -» percent ( «3..5-» %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 
.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided iniSecjion 9.5 of the 
Agreement. j • 

§ A.1,5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shaft be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
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I 


(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 
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d el iv e r e d u( th e Hite for stfefitftHSti e n ! m poittiKHi indie Wor k, or if approv e d in 

Ad d the D esign Bu i l der’s F ee , le ss retainag e of « » percent ( «-» %). The-Besign Bttilder% Fee shad 

Butlder-s-Fee is slated asa-fixed sum in that Sectio n ; sh a ll b e an am o u n t that b e ars the some ratio to 
thatdixed-s um f oe ns the C os t of th e-Werk-heara-te-a-feasonahle osiimat e of the probable Cost of th e 
Work upoTHts-eompletient 


performs; 


it, or resudtng-fre m e rr o r s 


approv al of payments to th e Aro inted- , Consu l tan t s, an d-f-kmtroetors-ai 
a eeo r d anee with those-terms. 


§A.1.5.5 Final Payment i. 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
| correct non-conforming Work discovered after final payment or to satisfy other requirements, if any-, which extend 
beyond final payment, 'll 


t-to-be-substa nt i ut e d b y-the 


met, the Owner will, wiiln n Sev a n da ysailler receipt of tlte- w i i tten rep ert-of t he Own e r’s auditor:), ei th e r is s u e- a - fino l 
provid e d in Se efiott-WSd-of the Agreement; 

ARTICLE A.2 CONTRACT TIME , 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. ! 

i, A ... I I 

A.2.2 The Design-Builder shall achieve Substantial Completion of the Work n ot I nt e r t h an'kt b (<<jl _)_days_fiom 

(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work) 

«_calendar days from the issuance of a Notice to P rocee d, » 


—{ Formatted: Highlight 


Portion-ef-Work 


Subst ant ial Comptetton-Bate 


, subject to adjustments of the Contract Time as provided in the Design-Build Documents. { j ■ , 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for , 

bonus payments for early completion of the Work.) 

« Liquidated damages per A141-2014. » 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the fo l lew i ng Owner’s Design 
Requirements (including addenda to the RFPI and the Design-Builder's proposal to the Owner pursuant to Owner’s 
Solici tation No. 1415-91. : 


Dooti me nt 


§ A. 3.1 a-• 


{Bilher list Ihe drawings here or-refeHoan exhibU-a tta e h e d to litis ■Amem hnenk) 


an, if any; 



and re sponsibilities a ss ocia ted with achieving thcSns toinabh Mea su re s ? . 


> Agreement.) 


Formatted; AIA Agreement Body Text 


§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


As stated in the Design Requirements (as amended by addenda to the RFPTand the Design-Builder’s 
proposa l to the Owner pursuant to Owner’s S olicitation No ; 1415 -91. «-» 

i 

( 2 Contingencies 


Formatted: Highlight 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 
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« » 

§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification: 

« » 

§ A.3.1.8TO the extent the Design-Builder shall be required to submit any additional Submittals'to the Owner for 
review, indicate any such submissions below: 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
jj A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

.1 Superintendent 

« »' 

,2 Project Manager 
« »' 

.3 Others 


Formatted: Highlight 


« » 


I 5-A'.4'2The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: i_. { Formatted: Highlight 

(List name, discipline, address and other information.) 

I I , 


ARTICLE A.5 COST OF THE WORK 
§ A.5,1 Co s t To B e R ei m bursed as P a rt of th e Contr a c t 
§ A,5.1.1 Labor-Costs 

i of construction wor kers d i r e e tly- 


Build e r t 



offteesshall be 1 

pari of their time, and the rates at wh ich their time will be charged to the Work.) 


rwavmnwoMvn 


Status (fuH-time/part-tiffle) Rat e ( $ 0.0 6) 


•rritnvr 

w hether for bll or only 


Rato(unit-oTtlme) 


work s hop s- or - on the road; i n exp e dit i ng t h o production or tran s portat i on of materials or e qu ipment- r equ ir ed- f o r - t h e 
Work, but on l y for that port i on of th ei r t i m e-re quired for the Work : / ,, 

i I 

§ A.5.1.1. 4 Costs paid or inourred by tlio Design Bui l der f or taxes, insurance, contr i but i ons, ass e ssm e nts and b e n e f its 
r e quir e d by low or collective barga inin g agreem e nts and, - for p e rsonn e l not cov e r e d by such agr ee m e nts, customary 
b e n e f i t s s ueh - a s si ck -le ave, m e dical and health b e n e fits, hol i dny s .-v nootio n s end iwnsmns, provided such eosts-ere 
based on wages and salaries ino l ud e d in - th e -Gost of the Work und er S e ct i on A .S .l. I . 
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i 
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BesigH-Bt+H d er- r es u I t jflg-fte m -s t i oh s m'te - of - e t fl jms- nnd - p ayH i e nts of s e l hemefite mad e w i t lvt h e Qwn eds-oonscnt, 
However, such costs of le gal d e fense s , judgmenls -tu u l s e U l em e nP i sho t! n et h e inc luded in- the calculat i on of the 

th e- s e cond to In s t s e nt e nce of Section 3.1.13.2 of th e Agr ee m e nt -e r -ethe r - provi si ons of th e Des ign Build Documents, 
then they s htil l not be i ncluded i n tltc Cost of the Work. 

! ' 

§ A.5.1t 5 .6 With th e Own e r's prior approval, costs -fe r ele ctronic -eq u ipme nt and software dir e otly relat e d to th e - Work - 



nrbitrot i on costs, including attorney ^ fe e s, oth e r than thos e n r isin g - fr e m - d ispute s b e twe e n -fhe-Qwne r and D e sign 
_ after the e 

the Work r 



§ A, 5.1,5 .10 That porti on of the r 
inourred while traveling in d i scharge of du t i e s con n e ct e d with t he- W or-te 

§ A.5.1.6 Other Cost s a nd Emergenc ies 
a A.s .1 fi . 1 nt ti 

j ritui iiVt rv/iii 

b y th e Own e r - 



eorreot ien-ia nobreeeeereth 


§A,5,1j 


§-Ai5.1,7.1 For purposes of Seolion Av5rl-r7rthe tenn -i 
entity hav ing common ownersh i p or manag en t en t -wi t i 
w -n uwo ge m e nt o i np l oyec of, the De s ign -Bttilder-owns at 



§ A.5.2 Costs hietdoBe Reimbursed as Part-aMhis- Gontra ot 

Th e f io s t - of - t h e - Work s h all-ttot-ineiude-the itetns-hsted-belowr 

principal offic e o r off i ces oth e r thun th e site offic e , e;tc e pt as 3p e o i fical l y p rovided iii Section A.5.1.1;' 

, 2 - 
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for-tho Work; 


s tion A.5: l-6;3 c 


r?-Guste-other-l 


n Prioe to he excecdcd- 


§ A.S.3 Oiscounts,Reh 
§ A.5.3.1 Cash diseeno 
making the-payavenVl 
the Owner, or (2) the-C 


i the Design Bath 


s, rebates, r 


§ A.5,3.2 Amounts that aeerue-to the-Qw ner in acco rdance with Se ot i e n A. 5.3,1-shaH-be-credited to the Owner as a 


§A.5.4 Other Agreements 


d&fms-Uv-the requir e m e nts of (h e-Design-Budd-1 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment \ 
provisions of the Design-Build Documents, ond shall net be-o warded on the hns is-of cost plus- ti f ee without thef prior 


Seet i a n A.575, bel ow. ,. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. j f \ 7 

i j 1 / 

§ A,5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to Substantiate all costs , 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. i 

! ! 

§ A.5.6 Relationship of the Parties i 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner, to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 
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This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

«John Gardner, Chief Financial Officer »« » 
(Printed name and title) 


DESIGN-BUILDER (Signature) \ 

Robert Ferris, Authorized Memb'er« >>« » 
(Printed name and title) 


! i 


i i 
! 1 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Monday, November 16, 2015 2:11 PM 

Mark Wolfe; Ara Heinz (AHeinz@horrycountyschools.net) 

FW: Horry allowance 


Please advise. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqa n.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Robbie Ferris [mailto:RFerr is@sfla .bizt 
Sent: Friday, November 13, 2015 12:15 PM 
To: Keith R. Powell 
Subject: Horry allowance 

Keith, 

I recall the board approving funds to restore the owner contingency. I assume that contingency will be held outside of our 
contract, however if we want it inside of our contract for some reason we can do that but we would have to increase The 
contract amount by the amount of the owner contingency. I am fine with it either way. 

Robbie 

Sent from my iPhone 


l 
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Sheri L. Wainscott 


From: Keith R. Powell 

Sent: Monday, November 16, 2015 2:05 PM 

To: John Gardner; Ara Heinz (AHeinz@horrycountyschools.net); Mark Wolfe 

Subject: updated 673757_2 141 main - Working Draft - (l).docx 

Attachments: 673757_2 141 main - Working Draft - (l).docx 


673757_2 141 main - Working Draft - (l).docx 

For review & comment. Changed sections are marked, unchanged (from last draft) not marked. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


l 


PAPR-003814 




1 


Mli 'H !: 1 AIA Document A141” - 2 014 

Standard Form of Agreement Between Owner and Design-Builder 

AGREEMENT made as of the 19th day of ((November)) in the year two thousand fifteen (2015). »j 


(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the Stale of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 » 

« » 

(( » 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St,, Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No. 1415-91) 


The Owner and Design-Builder agree as follows. 



ADDITIONS WTD DELETIONSi The 
.author of this document has 
jadded information needed for 
jits completion. The author 
may also have revised the 
itext of the original AIA 
'standard fojnn. ]An Additions 
iand Deletions keport that 
! notes added-, information as 
’well as revisions to the 
'standard form tpext is 
javailable fifom the author and 
ishould be reviewed. 

This document has important 
legal consequences. ( 

Consultation with...an j 

attorney is encouraged with 
respect to its cpmpjetion or 
modification, t ] 

I if 

^Consultation witjh an 
attorney is also encouraged 
with respect to professional 
licensing requirements in 
the jurisdiction where the ! 
Project is located. j 


i 



ELECTRONIC COPYING of any 
portion of this AIA Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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j f 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution ." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

I j 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

! \ 

. 

«Per "Design Requirements" published for Solicitation No. 1415-91. 

§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 




J 


l 

j 


i 
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(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

« Per "Design Requirements" published for Solicitation No. 1415-91, 

§ 1.1.3 The Project’s physical characteristics: ,, i 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, j such as geotechnical 
reports; site, botmdaty and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and sendees; legal description of the site; etc.) j I 

«Per "Design Requirements" published for Solicitation No. 1415-91. 

, 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification ,■ benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. If 
the Owner identifies a Sustainable Objective, incorporate AIA Document AI4I™-20I4, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner‘s Sustainable'Objective.) 

« Per "Design Requirements' 1 published for Solicitation No. 1415-91. 

§1.1.5 

« Number not used. » 


§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015,» 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Soljcifatidn 
No. 1415-91 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 


«SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. >< 
.2 Consultants 

J i 

«Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91.» 



.3 Contractors 


« Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.l415-91.» 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 

« Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 

i 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 
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§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification in 
accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™—2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1,2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Dcparbnent, 1160 E Highway 50 

Conway, SC 29526 » 

«mwolfc002@horrycountyschools.nct » 

<(843.488.6965 » 

' i j 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and oilier information.) 

«WA » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

((Functional Performance Consultant (TBD) » 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2 
(List name, address and other information.) 

«Robbie Ferris, S.C. AR.6106 » 

«FIRSTFLOOR ENERGY POSITIVE LLC, 333 Fayetteville St., Suite 225, Raleigh, NC 27601 » 

« 919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without tbn days’ wrjtten notice 
to the other party. j j if 

§ 1.3 Binding Dispute Resolution i 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 



[• ^ X »1 Litigation in a court of competent jurisdiction, 
jioniur y before a circuit judge in Horr y County. S C. 


j | 

§1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is(l)awrittenamendmenttothe 
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Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entjties': other than the Owner 
and the Design-Builder. 

5 5 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or paftially completed.and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of the Project. 1 1 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and constructionby the Owner and by 
separate contractors. j ; j j 

; 1 | j 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium ;of expression how known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contraptor(s), 
Architect, and Consu!tant(s) under their respective agreements. Instruments of Service mayj include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials. 


§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 


§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred ,to throughout the j 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or jhe Owner’s.authorjzed ! 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may be applicable to such 
employees. / , \ , 

j j \, ' 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement anq is referred 
to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means thb i 
Design-Builder or the Design-Builder’s authorized representative. i 


§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 


§ 1.4,10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. ( 1 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 


i 



t 
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§ 1.4.12 Confidential Information. Confidential Information is infonnation containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day’unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 


ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s perfonnance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate the 
exhibit in which the information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, state the amount of the limitf ‘ i 

! ; i S 

.The Design-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred thousand 
dollars ($500,000) for its Work performed prior to the execu tion of Ihe Design-Bu ild Amendment. This amount is 
within and part of the price agreed in the D esign-Build Am endment . . 


§ 2.1 number not used] 


§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation ofthc Design-Builder’s invoice. Amounts unpaid j . 
Fo rty-five («4S I days after the invoice date shall bear interest at the rate entered belo w, or in, th e ob a enco thereof at the 



§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner shall 

pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-Bl|lL0 CONTRACT 
§3.1 General ] j ; 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where .the 
Project is located. j 

i.l- ' .— 

Building Permit and Other Permits and Fees: No general building permit is required .in accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in tire Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, 
permits, and such charges required for the successful completion of the work. 

I / 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act ort the Design-Builder’s 
behalf with respect to the Project. ] 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with-the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner, 
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§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3,2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. ; 

i I 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. : 

| [ i 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with thfc Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

i 5 : I 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services beiperformed by'licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder's other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable codes 
and referenced standards on state buildings, including the District’s school facilities. 

1 I 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in progress, and 


other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: / ,.•■ \ , 

.1 Work completed for the period; > V 

.2 Project schedule status; \ 

.3 Submittal schedule and status report, including a summary of outstanding Siibmittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 


.8 Status report of Work rejected by the Owner, 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. j 


t 


§ 3.1.9 Design-Builder’s Schedules .. 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall not 


1 

"i 
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exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall include allowances for 
periods of time required for the Owner’s review and for approval of submissions by authorities having jurisdiction 
over the Project. 

'} 

§ 3.1.9.2 Tiie Design-Builder shall perform the Work in general accordance with the most recent schedules submitted 
to the Owner. 

2 j 

■; J 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the documents 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, 
information and belief, the documents or services to which the certifications relate (i) are consistent with the 
Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) cbmply with applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 


the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 

i | \ 

§ 3.1.11 Design-Builder’s Submittals . 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be.dclayed or withheld. 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 


(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 


the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 


increase in Contract Sum or extension of Contract Time based on the time required for review of Subm ittals. 


j j 

§ 3,1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (j) reviewed and approved 
them, (2) determined and verified materials, field measurements and field construction criteria related thereto, 6r will 
do so and (3) checked and coordinated the information contained within such Submittals with the requirementsjof the 
Work and of the Design-Build Documents. 



§3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§3,1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. ■ j 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the 
licensed design professionals, if prepared by others, shall bear the licensed design professional’s written approval. The 
Owner and its consultants Shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. ■ 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the I I 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or nonnal wear 
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and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account jhereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for; such loss unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt written 
notice to the Design-Builder. 

§ 3.1.14 Indemnification i > 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, butonly to the extenf caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone; directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a parly or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or .other! 
employee benefit acts. ...... ■ j 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whose agreements are accepted 
for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. f /' " \ 

. i j . \ : 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

I t ; 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. 

i 1 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and lhaintain insurance and 
provide bonds as set forth in Exhibit B. j 
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ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

, ; 

[Numbers §4.2 & §4.3 intentionally not used] 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other infonnation, including the Design-Builder’s clarifications, 

assumptions and deviations from the Owner’s original Design Requirements and the Design-Builder’s 
original Proposal Development Documents as proposed in the Owner's procurement leading to this 
Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and i [ 

.6 The date on which the Design-Builder’s Construction Proposal expires. • ] 

i i ! 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the; 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE S WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents j 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The [. 
Construction Documents shall be consistent with the Design-Build Documents, 

1 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation ^perform the Work in 
accordance with the Design-Build Documents. i j 

§ 5.1.2.I The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. i ( 

t 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section S.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. 


§ S.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. j ‘ 


§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’^ best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 
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§ 5,2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. ) j 

I i 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

I '"t 

1 i ! 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract term 
a quality control program, designed to ensure the work performed is in accordance with the Contract Documents, 
including any changes, at all times and in all respects. The program shall include providing daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). ; i 

1. Compliance with Employment Laws: By entering into a Contract Agreement , the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A. Title VII of tile Civil Rights Act of 1964, as may be amended. 

B. Age Discrim (nation in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. j 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 etseq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational 
qualification reasonably necessary for normal operations of the Contractor. The Contractor, in all 
solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity Employer." 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for employment, \ 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this ■■ ■ 
paragraph in every subcontract or purchase agreement of more than ' i 

$10,000. < ! i , 

M j ! 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal pr State 
income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the District 
shall not provide any employment related insurances or other benefits such as worker’s compensation-for the benefit 
of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality 
and quantity to meet the Contract Documents and manage the appropriate timing of all materials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet the substantial completion 
date. The Contractor shall not change the Project Manager identified in the Scope of Work (Exhibit A) or the duties 
and status of the Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintcndent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or frill-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
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the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or other duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite Superintendent 
identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the project without 
approval of the District. The Worksite Superintendents) shall enforce strict discipline and good order among the 
Contractor’s representatives, agents, employees, subcontractors and suppliers. j , 

! ) 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives ofthe Design 
Builder and communications given to them, either orally or in writing, shall be as binding as if,given to the Principal 
of the Design Builder. I 


i.„. 


§ S.3 Labor and Materials 

§ S.3.I Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,; transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

| j |S 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 


§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. 

i | 

§5.4 Taxes j .... 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely! 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

. \ * 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance ’of the Work. 

. . ! j 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions dt the site that qre 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are 
disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase, or decrease 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both, If the Owner determines that the conditions at the '• 
site arc not materially different from those indicated in the Design-Build Documents and that no .change in the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, statingjthe reasons. If the 
Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14. 11 ..II 

! 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
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shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requests for adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in 
Article 14. ■ 

i j 

Jj 5.6 Allowances . < ^ 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 
Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

,1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs. Overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the Contract 
Sum but not in the allowances; and I I 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’.s costs under 
Section 5.6.2.2. ■■ 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 



§ 5.7 Key Personnel, Contractors and Suppliers i 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner 
has made reasonable and timely objection. The Design-Builder shall not be required to conduct with anyone to jvhrjm 
the Design-Builder has made reasonable and timely objection. 


§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the , 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier, The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection 

.1 ! t 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment) the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall famish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabriea’lcd to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notice of no reasonable objection. 


’( 

j 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. t / 

! i 

§ 5.8 Documents and Submittals at the Site , 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9,10.2 as 


a record of the Work as constructed. 
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§5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 


§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor, such consent shal I not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. 

| j 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus materials from 
and about the Project. t | { 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents,, the,Owner mejydd so and 
Owner shall be entitled to reimbursement from the Design-Builder. 


§ 5.12 Access to Work > 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 


§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts -s 

§ 5,13,1.1 The Owner reserves the right to perfonn construction or operations related to the, Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction pr 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including those 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the Design-Builder i 
promptly after execution of any separate contract. If the Design-Builder claims that delay or additional cost isinvolved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14 

§ 5.13.1.2 When separate contracts are awarded fordifferent portions of the Project or other construction or operations 
on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the individual or entity 
that executes each separate agreement with the Owner. / 

' i \ 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own force§, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shalhparticipate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The 
construction schedules shall then constitute the schedules to be used by the Design-Builder; separate contractors and 
the Owner until subsequently revised. 


§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to be 
subject to the same obligations, arid to have the same rights, that apply to the Design-Builder,under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall cbnnect and coordinate the 
Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to the 
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Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to defects not then 
reasonably discoverable. 

{ t 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractors), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. : 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5.10. 

§ 5.15 Owner’s Right to Clean lip 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish; the 
Owner may clean up and will allocate the cost among those responsible. 

1 I ! 

ARTICLE 6 CHANGES IN THE WORK 
§6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the 
Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issiue 
a Change Directive without agreement by the Design-Builder. f ' 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, apd (he 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 . The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and ; f \ 

.3 The extent of the adjustment, if any, in the Contract Time. 

■ ' I ( 

§ 6.3 Change Directives ] j j 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior tojagr'eement 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the 
Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods; 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
pennit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 
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.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 


§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. 

§ 6.3.S Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement;shall be 
effective immediately and shall be recorded as a Change Order. 


§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in tide Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such fonn as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following; 

.1 Additional costs of professional services; 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by i i 
agreement or custom, and workers’compensation insurance; j 

,3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated qr 
consumed; * 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the 
Work; provided that costs of premiums, permits, and taxes that are based on marginal additions to an 
existing sum or quantity may all be reasonably estimated subject to correction at the time of Final 
Payment or other agreed time when the actual costs of the marginal additions can be determined of 
mutually agreed upon; and j i \ ' 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable ;to the change jin dontract 
pricing shall not exceed the following: j S , ... j }.., 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) of the allowable direct costs 

or the unit pricing negotiated at the time of award. - 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 


costs. 


C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 


by the Contractor for administration of the sub-contract. / 

/ 

I r 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 
amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed and 
all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all closeout 
documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 
subcontractor who performed work on the project evidencing they have received final payment of undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be 


1 


I 

1 

i 

i 
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retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of rctainage to all subcontractors at final completion of their acceptable work regardless of 
timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the 
Contractor's retained funds is allocable to the completed and accepted work of any subcontractor nor to 
materials or equipment purchased from any supplier unless such amounts are in dispute and the Contractor 
has not requested payment for such disputed amounts to date. Such amounts in dispute shall be identified on 
the Contractor’s affidavit of payment of debts/claims submitted with final documents.! 


§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the Design-Builder’s 
compensation, shall be actual net cost. When both additions and credits covering related Work or substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be.reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject; to the right of 
Design-Builder to disagree and assert a Claim in accordance with Article 14. i ! t j 


§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Desigii-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 


ARTICLE 7 OWNER’S RESPONSIBILITIES 

§7.1 General \ j 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner with 
respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner \ 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Docujnerits with 
reasonable promptness. 1 j 1 

1 ■- I L 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Desigh-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

J 7.2.3 The Owner shall promptly obtain easements, zoningvariances, andI legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. j j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zonihg, and other permits, 
licenses and inspections. j j 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
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elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of the 
Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, the Design-Builder may only 
request such evidence if (I) the Owner fails to make payments to the Design-Builder as the Design-Build Documents 
require; (2) a change in the Work materially changes the Contract Sum; or (3) the Design-Builder identifies in writing 
a reasonable concern regarding the Owner’s ability to make payment when due. The Owner shall ftimish such 
evidence as a condition precedent to commencement or continuation of the Work or the portion of the Work affected 
by a material change. After the Owner furnishes the evidence, the Owner shall not materiallywary such financial 
arrangements without prior notice to the Design-Builder. ! ! 


§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons of entities employed or 
retained by the Design-Builder. { ] 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary operations for, , j 
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall include preparation 
and submission of all appropriate reports and professional recommendations. \ | I 

..! i 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 


§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will betaken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.1), 3.4.12, 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component. 

§ 7.3.2 Upon review of the Subm iltals required by the Design-Build Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7,4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither hqve control over or charge ; 1 

of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder's rights and 
responsibilities under the Design-Build Documents. j j 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be 
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responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 


§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 


shall have authority to require inspection or testing of the Work in accordance with Section 15.5,2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, theiii agents or employees, 
or other persons or entities perfonning portions of the Work. j \ 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

i | 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance With the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or! any portion thereby until 
the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person of entity, 
except to the extent required by Section 5.13.1.3. I I 

i i j i 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-Builder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Project (or defined component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days prior to substantial | 


completion as shown on the last schedule properly submitted under § 3.1.9. 


ARTICLE 8 TIME 

§8.1 Progress and Completion 

§8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. f \ 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commeficeihe Work prioYto the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time sljall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. / j 

5 i ! 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 


§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 



The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
public service activities planned for the project; loss of rental of the project; security risks due to 'comingling of project 
workers with additional persons on and near the site; additional safety risks of equipment, vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and leamjng process due to project 
activities during the academic term, moving equipment during the academic term when students and lull staff are 
present; harm to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to the ongoing Work during 
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the academic term; harm to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 
Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time j 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress oftheWork by an act or neglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding ‘dispute resolution or 
by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may determine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time', such 
request shall be documented by data substantiating the weather conditions a) were abnormal for d period of time which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate work 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule such 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. 

■ " ' I 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be j 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding I 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the five (S) days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 


the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 
prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension 
shall not be allowed after the date established for substantial completion. 1 ' \ V 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 



§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, , 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment, , 

! 

f } 

§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to the 
Owner an itemized Application for Payment for completed portions oftheWork. The application shall be notarized, if 
required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may require, such 
as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall .reflect 
retainage if provided for in the Design-Build Documents. 
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§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom the 
Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored oh or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs of 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

' I | j 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-BUilder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in j 
Section 9.5.1. J 


§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 Tlie Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems (o be due and i>wihg. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered levidence, may, nullify the 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 
from loss for which the Design-Builder is responsible because of j j 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 

acceptable to the Owner is provided by the Design-Builder; ' ~~ . .. 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 


others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; / 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the antitipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

5 i 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 



t 


AIA Document A141" - 2014. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. WARMING: This AXA Document 
Is protected by U.B. Copyright Daw and International Treaties, Unauthorised reproduction or distribution of this AIA Document, or any portion 
of it, may reuult in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 13i41i37 on 11/16/2015 under Order No. 0239586208JI which expires on 07/14/2016, and is not for resale, 

Saar Notesi (1346764345) 


PAPR - 003835 


T 


§ 9.S.3 If the Owner withholds certification for payment under Section 9,5,1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in (he manner and within 
the time provided in the Design-Build Documents, 

1 | 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicableilaw, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
retained from payments to (he Design-Builder on account of the portion of the Work performed by the Architect, 
Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with each 
Architect, Consultant, Contractor, and other person or entity providing services or work for the Design-Builder, 
require each Architect, Consultant, Contractor, and other person or entity providing services oriwork for the | 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner*. :■ i 5 

i | I ) 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, Or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions df the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services.or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to contact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid, the Owner shal, hayc 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


§ 9.7 Failure of Payment ! j 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days! written notice to the 
Owner, stop the Work until payment of the amount owing has been received. The Contract .Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents! 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. it' 

J / 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owned an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 
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§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the Work 
or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether or not 
included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon 
notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection by the 
Owner to determine Substantial Completion. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

i j 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Buikjer will prepare for the 
Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the dale of Substantial Completion, establish 
responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the Work and 
insurance; and fix the time within which the Design-Builder shall finish all items on the list accompanying the 
Certificate. Warranties required by the Design-Build Documents shall commence on the date of Substantial 
Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial 
Completion. , i ! j 

j 1 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is j ■ 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public ; 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the j 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a portion substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.8.2. Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder. / s 

j /. . \ .. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the area 
to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

i j j j 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Wbrk shall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents.. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. ! • 

j 1 

§ 9,10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and ofherjindebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover the period 
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required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) as-constructed record 
copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers of liens, claims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such form as may be designated by 
the Owner, If an Architect, a Consultant, or a Contractor, or other person or entity providing services or work for the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Builder may furnish a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, br encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments arc made, the 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of the 
Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less than 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consentiof surety to 
payment of the balance due for that portion of the Work fully completed and accepted shall; be submitted by the 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arisihg from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at the time of final j , 
Application for Payment. 

1 I 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY ' 

§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to;prevent 
damage, injury or loss to j { \ v ’ 

.1 employees on the Work and other persons who may be affected thereby; ! j j 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or 6ff the site, 
under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder; and ’ t 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their 
protection from damage, injury or loss. j 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the 
safeguards and protections. 
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§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities under 
supervision of properly qualified personnel. 


§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor,;or anyone directly or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the Design-Builder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or omissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1.14. i 

I J 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s ^organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. I 


§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loader) so as to cause damage or 


create an unsafe condition. 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally’ 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 


§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substanceinotj 
addressed in the Design-Build Documents and if reasonable precautions will be inadequatetto prevent foreseeable! 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos of > 

polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon ‘ 

recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 


§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise’reqiiired 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance, The Design-Builder'will 1 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the materia) 
or substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death as described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property’(other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking 
indemnity. 
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§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.S The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) Where the 
Design-Builder fails to perform its obligations under Section 10,3.1, except to the extent that tire cost and expense are 
due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for al) cost and expense 
thereby incurred. , 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Buildfcr’ss, 
discretion, to prevent threatened damage, injury or loss. j I 

! ‘ 1 ! 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK j 

§ 11.1 Uncovering of Work , i 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents, if such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement, and 
compensation for any design consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. 

\ 

! , , \ . 

§ 11.2.2 After Substantial Completion j j _,. J 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of Warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by tjie Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build Documents, 
the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so unless the Owner 
has previously given the Design-Builder a written acceptance of such condition. The Owner shall give such notice 
promptly after discovery of the condition. During the two-year period for correction of the Work, if the Owner fails to 
notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the 
rights to require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder 
fails to correct nonconforming Work within a reasonable time during that period after receipt of notice from the 
Owner, the Owner may correct it in accordance with Section 7.9. j 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. i i 


the Contract Time will be adjusted as . 


1 


1 

j 


§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2, 
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§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that arc not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Buildbr’s correction or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
| other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one year two-year 
period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with the 
Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be commenced 
to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to 
correct the Work. t j 

v »"** ' • 
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§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of tire Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will; be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment hqs been made. 
Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted Work by inaction or 
implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other j 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and' 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official | 
regulatory requirements, or for similar purposes in connection with the Project, is not to be construed as publicafion’in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors, and any other 
person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such infonnation for its use on the Project. j ' \ - 

I ( j ' 

§ 12,3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited; irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes',of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs: its obligations; 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted' unqer this 
section permits the Owner to authorize its consultants and separate contractors to reproduce'applicable portions of the 
Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

§ 12.3.1 The Design-Builder shall obtain non exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2);provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, 
Consultant or Contractor from all costs and expenses, including the cost of defense, related ;to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration or 
use of the Instruments of Service. 
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§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for any 
of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 12.3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

t j 

ARTICLE 13 TERMINATION OR SUSPENSION ! i 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1,1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written notice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, the 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the 
remaining Work shall be equitably adjusted. j ! 

1 ! I . 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed .prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder?s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party, j 
initiating the termination. 

! i ! 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Design-Builder 
for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

• . , \ / 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment ! \ *' 

§ 13,2.1 Termination by the Design-Builder j 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents dr ! 
employees, or any other persons or entities performing portions of the Work under direct of indirect contract with the 
Design-Builder, for any of the following reasons: ; 

. 1 Issuance of an order of a court or other public authority having jurisdiction that requires al l Work to be 

stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 1 j 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities perform ing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions; delays or interruptions of 
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the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 100 percent of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever is less. 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

i ’ 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Bujid Dociiments with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice to 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3.; 

i 1 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; i 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled.Consultants, Contractors, 
or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: ; 


.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools,‘and 
construction equipment and machinery thereon owned by the Design-Builder, 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3.1.(S; 

and 1 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request 
Of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 
incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13:2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finish ing the Work arid ojher damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. Ifisuch costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such ' 
payments shall survive termination of the Contract and are expressly included in the performance of the Wprk covered 
by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner mhy, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost arid time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 
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§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 


§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; . - j 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, j j 

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 
Contractors, and purchase orders, and enter into no farther Project agreements and purchase orders. 

i ! 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION • 

§ 14.1 Claims j , j 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payrpent of 
money, or other relief with respect to the terms of the Contract, The term "Claim" also includes'other disputed and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The j | 
responsibility to substantiate Claims shall rest with the party making the Claim. 

) 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 


§ 14.1.3 Notice of Claims j j 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or DesigmBuilder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. | 

§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or Desigh-Builder 
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition 
precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in' 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

| j j / 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for art increase in the Cqntract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work-that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 


§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost arid of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessapj'. / 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented 
by data substantiating that weather conditions were abnormal for the period of time, could hot Have been reasonably 
anticipated, and had an adverse effect on the scheduled construction. 


t 

1 

} 

1 
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§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services of such 
persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit except 
anticipated profit arising directly from the Work and otherwise available under this Agreement. 

' 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-BuildlDocuments. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising und^r Sections' 10.'3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, 
the Owner shall render the initial decision on Claims. [ i 

i I 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a written I 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing the Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will,take ohe 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an iijitial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of such 
persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data wilj be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or.supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. 

I L , i 1 . 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms Of Section 14.2.6.1. 

f 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other parly 
file for mediation within 60 days of the initial decision. If such a demand is made and the party teceiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. > ( 

if... 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 
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§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived 
as provided for in Sections 9 10.4,9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. 

t 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of,60 days from the date 
of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. 


ARTICLE IS MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 
The Contract shall be governed by the law of the place where the Project is leeated i 
selected t 

Se6tion 14.4. located. 




§ 1S.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of 
the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless j 
remain legally responsible for all obligations under the Contract. 

'I I 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing J 
construction financing for the Project, if the lender assumes the Owner’s rights and obi igations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect,, 
Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a..lender, the \ . 
Design-Builder, Architect, Consultants, or Contractors shall execute alt such consents that dre consistent with this, 
Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services. , j 

> 1 j ; 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 
communications such as electronic mail or any internal messaging functionality ofBIM and/or project management 
software used by the parties for the project. / / 

j i 

§ 15.4 Rights and Remedies i ' 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remediesjotherwise imposed or 
available by law. 
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§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. 


§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the Owner 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 


§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangemenis for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for Such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

i ! j •; 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15,5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 


§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the Owner 
will do so promptly and, where practicable, at the normal place of testing. 


§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avirid 
unreasonable delay in the Work. 


§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to 
transmit the Confidential Information. If a party receives Confidential Information, the receiving party shall keep the 
Confidential Information strictly confidential and shall not disclose it to any other person of entity except'as set forth 
in Section 15.6.1. t 

] I i : 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Informationas required bylaw or 
court order, including a subpoena or other fonn of compulsory legal process issued by a court or governmental entity. 
A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation j j 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as “the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


! 


i 


i 
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§ 15 , 8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Architect's Principal, Employees, Agents and Representatives 

<" f 

The safety and security of District staff, students and the general public are of utmost priority to the District. 

To that end, the Architect shall be responsible for ensuring compliance by the Architect and arjy employees, agents 
or representatives of the Architect, including all Design Consultants, to the following: ; 

A. No drugs, alcohol, knives, lircarms or other weapons on District property, whether or not there is an 
existing occupied building. j 

li. No fraternizing with, threats to, or use of abusive or profane language in the presence ;of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in confonnanee to Horry County Board of Education policy. Violations of 
such policy shall result in a civil penalty of up to $1,000 per occurence to the indiyidijal responsible, and/or 
the Architect for whom the individual is a Principal, employee, agent, or representative. | ; ; 

D. Secure SLED (State Law Enforcement Division) criminal background checks on qll the Architect's 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees; agents 
or representatives of the Architect and Design Consultants having committed violent crimes, crimes against 
children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED criminal 
background checks shall be maintained on file in the offices of the respective Architect and Design Consultant 
and made available to appropriate District personnel or the District’s legal counsel immediately upon request, 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project; 

The Architect shall not make any representations in promotional and professional materials other than the 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace j 

j ! ! ‘ 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the perfonnance of this Agreement. The drug-free! programs shall conform 
to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code ofL^ws as may be amended. 

’ i 

Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change .Order (Attachment E) 
data. Such books and records related to the work covered under this Agreement shall' be maintained by the 
Architect fora period of not less than three (3) years from the date of final payment to 'the Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing servicesiunder the Architect’s 
direction. ; j 

j j 

The Office of General Services of the State of South Carolina, or any auditor under contract' with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
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additional cost to the District. This requirement shall survive termination or completion of the Agreement. 


Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not interrupt 
pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of Transportation. 
The worksite shall be confined to the smallest area possible allowing maximum use of streets, sidewalks, parking 
areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. The Contractor shall 
use worker and traffic control signs and devices necessary to comply with Section VI of U.S. Department of Labor, 
Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets and Highways 
(Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or highways when 
work performed obstructs public traffic, When such traffic areas are obstructed to any extent by work in progress, 
workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated shall not be 
assigned any other duties while engaged in directing traffic. 

1 I 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards and 
requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that dll fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. I 



Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), permits, inspections and 
related fees for each or any such licenses, permits and/or inspections required by state,’county, city or other 
government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at the 
following URL: http://procurement.sc.gov/PS/PS-irandiyestment,phtmL) Consistent with Section 11-57-310(B), tlje 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List j 1 

Immigrant Workers: The “South Carolina Illegal Immigration and Reform Act" requires all employers to verifyithej 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or suspension/revocation 
of the employer's business licenses. 


S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder will comply yvith the requirements 
ofS.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any documentation required to establish ei(her! (a) the 
appl icability of that chapter to the contractor, subcontractor, and sub-subcontractor; or (b) the compliance with this that 
chapter by the contractor and any subcontractor or sub-subcontractor. i I 

is . | . 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed, Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the Owner. 
ARTICLE 16 SCOPE OF THE AGREEMENT 

§16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A141™—2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A14l™-2014, Exhibit B, Insurance and Bonds 
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This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K. Gardner,? Chief Financial Officer 
(Printed name and title) 


i 


\ • 

/ 

; 



_]_i_ 

DESIGN-BUILDER (Signature) 

«Robert Ferris, Authorized Member _»«_>> 
(Printed name and title) 

i . 
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